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Many have had the suspicion that capitalists exercise disproportionate influence over democratic policy making.  The usual worry concerns influence over the democratic process in the form of financial support of candidates in electoral processes in return for support for legislation that benefits capitalists.  But another source of worry is independent of the electoral process itself.  The worry is that the very exercise of property rights can sometimes be a source of disproportionate influence over a political society.  Marxists have written in this context of the “structural dependence of the state on capital” and claimed that capitalism is incompatible with democracy.  We need not accept this extreme claim to think that there is a serious source of concern here.  There are a number of examples in contemporary politics that illustrate the phenomenon of capitalists acting in ways that seem to involve their exercising a disproportionate influence over the political societies in which they operate.  
I think this suspicion can be vindicated though it must be attended with some significant qualifications.  The basic question I want to ask is, whether the exercise of private property rights must abridge fundamental norms of democratic decision making.  To the extent that we view democratic decision making as required by justice, the issue is whether there is a deep tension between certain ways of exercising the rights of private property and that part of social justice that is characterized by democracy.  I will argue that commitment to democratic norms implies that capitalists must cooperate with a democratic assembly and government in the pursuit of the aims of a democratic assembly even when this implies some diminution of the profits of the firms.  To the extent that capitalists fail to do this and partially undermine the pursuit of the aims of a democratic assembly, they act in a way that is incompatible with fundamental norms of democratic governance.  My focus in this paper will not be primarily on the current systems of politics and economics though I will use illustrative examples from these systems.  Instead I will discuss the examples in relatively idealized settings.  I hope to have more to say about actual circumstances eventually but not in this paper.

The kinds of examples I have in mind in which there is some question of whether the exercise of private property abridges democratic ideals are the following.  In order to raise the welfare of the worst off workers, the government institutes a minimum wage increase.  It does this in fulfillment of a promise that was made during the previous election cycle, which promise was fairly clearly an important reason why the current holders of the government won.  Let us suppose that one possible consequence of this is that businesses lay off workers as a consequence of this new policy with the effect that the welfare of the worst off workers is lowered overall.  To be clear, I am not taking a stand on whether this is a necessary or even likely consequence of raising the minimum wage.  I will simply discuss alternative scenarios.  Alternatively, the government reneges on its promise to raise the minimum wage on the grounds that it fears that businesses would lay off too many workers and defeat the aim of the policy. Another possible scenario is that the businesses accept the minimum wage, pass on part of the cost to the consumers and absorb some loss in profitability.  

Another possible case is one in which the government, in order to limit the release of carbon dioxide into the environment, imposes limits on emissions by certain industries.  Let us suppose that in order to avoid these controls the industry leaders decide to invest in another country where the limits are lower.  This also contributes to an increase in unemployment, a perennial concern for modern governments.  The industry response to the regulation not only sets back the aim of emissions limitation it also defeats other central aims of the government and the people who support it.  Again we can imagine an alternative case in which the government simply does not issue the regulation on the grounds that the industry can defeat their purpose and other purposes the government has. And let us also suppose that it is at least economically feasible for the industry to conform to the regulations spreading the costs partly to the consumers and partly taking a modest decrease in profitability.  

In each of these cases, in the first option the industry is exercising property rights, however limited and complex over certain parts of the world, and thereby defeating the aims of the government.  On the second option, it is expected that they will exercise this right and the expectation prompts the government not to impose the popularly desired regulation in pursuit of the popularly mandated aim.  And these kinds of cases are endemic in modern societies that include a substantial amount of private ownership of wealth within the population.  This ownership is implicated in the great majority of regulation and taxation by the government in pursuit of economic, environmental, worker safety, welfare and redistributive activities.  Discretion over the use of property must be limited or curtailed in various ways in order to pursue objectives mandated in general elections.  Every one of these activities and aims, no matter how popular, can be defeated or set back in significant part by people exercising fairly garden variety property rights.

This kind of case has become ever more pressing to the extent that capital has become more mobile in the modern global trading system.  The increasing ability to move capital across frontiers enables owners of capital to elude the kinds of regulation and taxes government imposes and seems to give them increasing abilities to defeat aims that are chosen democratically and pursued by governments.  In the international arena, these kinds of cases suggest a kind of conflict between two principal aims of contemporary international institutions, the development of international trade and the spread of democracy.
In what follows I will elaborate a framework for thinking about the issue at hand.  I will discuss a recent effort to show how capitalist activity can seem to abridge democratic norms and I will argue that this effort does not get at the issues we want to discuss.  I will discuss my own framework and then give the initial argument for the thesis that the exercise of ownership rights by capitalists can abridge the norms that underpin democracy.  I will then discuss a number of mitigating factors that may soften the thesis a bit.  

Democracy and the Power of Capitalists: A Framework for Analysis

Brian Barry argues that capitalists have power over government (democratic or otherwise) because they have the ability to get governments to do what they want them to do by virtue of government’s belief that if they don’t do it then the government is likely to experience a diminution in its re-election prospects.  His general definition of “power over” is that A has power over B if A can get B to do something B would otherwise not do in virtue of B’s belief that A could make him worse off if he does not do it.  Barry thinks that given this account of power over, it is clear that capitalists have power over governments.  The kinds of examples he has in mind are cases in which the government lowers taxes despite its need for greater resources because it believes that businesses will disinvest if taxes are not lowered and such business disinvestment will diminish economic growth and therefore the election prospects of the government.  Another case is one in which government does not raise the minimum wage on the grounds that businesses will lay off workers and increase unemployment with the increase in the minimum wage.  One interesting feature of these cases is that business need not make threats to the effect that it will make the government worse off if the government acts in the disfavored way. It need not even issue a warning.  The definition does not seem to require either thing.  All that is required is the pivotal position of capitalists in being able to bring about worse outcomes when the government acts to realize popular policies.
  

I find the definition of “power over” questionable.  First it looks like it implies that a spouse has power over her husband since he correctly believes that if he cheats on her, she will make him miserable by becoming morose and sullen for a long time after.  Second, it suggests that a firm that would be driven out of business by the cost of conforming to a government policy is exercising power over the government to the extent that this deters the government from acting.  But it is not at all clear to me that these are exercises of power by these persons.

But another question that is not answered by this thesis is to what extent this power over involves damage to the democratic credentials of the government.  This is odd since the title of Barry’s paper suggests that it does.  “Capitalists rule OK?” suggests that the people do not rule but that capitalists do.  This would suggest a serious defect in the democratic credentials of a government.  But since Barry also claims that citizens have power over government, he needs to say a lot more than that capitalists have power over government in order to support the claim that capitalists rule.  It is also odd because one of the chief supports for Barry’s argument, Charles Lindblom, also argues that the effect of business on government does damage to the democratic credentials of the government.

As I said earlier, I want to explore the questions when and to what extent does the exercise of private property rights over capital, or even the ability to engage in this activity, amount to an abridgement of democratic norms?  In order to try to answer this question, I think we need to get away from the framework Barry has used for discussing the issue.  We must attempt to sketch some basic aspects of democratic norms and analyze the issue in terms of whether the exercise of property rights abridges those norms.  

The issue can be clarified by placing it in the larger context of democratic theory.   I want here to give as brief a sketch as is necessary to grasp the problem as I see it.  Democracy is best justified by reference to a principle of political equality.  The ideal of political equality is that individual citizens ought to have an equal say in how the society is to be organized.  Having an equal say implies that individuals have equal votes, that there is equality in the process of deliberation as well as equality in the resources that go into making coalitions and bargaining over political aims and policies.
  Of course, such equality is hard to achieve in a large society, which requires a division of labor in the process of making decisions.  A theory of democracy must say how a division of labor can be structured to maintain political equality.  It must say how the kind of expertise and specialization that is necessary in political policy making can be reconciled with equality in political decision making.  I have argued in detail elsewhere that these can be reconciled by assigning citizens the task of choosing the aims of the society while politicians, interest groups and administrators are assigned the tasks of selecting the means by which these aims are achieved.  They have the kinds of expertise that enable them to bring about the means as well as possible.  These people are essentially agents of the citizens as whole, charged with the task of realizing aims over which they have no discretion.  This relation between the citizens in their capacities as choosers of aims and the subset of citizens who are charged with the task with determining the means to the aims is called the democratic division of labor.
  I have tried to show that one can design institutions that ensure that the principal-agent relationship required for this democratic division of labor is compatible with political equality.

When citizens collectively choose the aims, their task is to choose all the goals they wish to achieve and rank the trade offs between those goals.  They choose a preference ranking over bundles of values.
  The task of the political system is to achieve as much as possible of this preference ranking.  How much it can achieve of what is preferred will depend on what we might call the conditions of feasibility.  The conditions of feasibility are those conditions under which it is possible to realize some ends and not others and which constrain how one is to achieve those ends.  Hence, the picture of democratic decision making that I am giving involves three components:  first, the citizens collectively choose the aims; second, there are independent conditions which determine how much of these aims can be achieved; third, the government, on the basis of an assessment of what can be achieved of the aims and how they can be achieved, enacts laws and policies as means to the achievement of the feasible aims.

Notice that the government and government officials can abridge the principle of political equality by failing to act in ways that best achieve the preferences of the citizens at least within the feasible set.  When they do this, as long as it is not mere incompetence that explains the failure, they substitute their own aims in part for those that have been chosen by citizens.   The authority of government officials is essentially instrumental on this account.  It is an instrument for the realization of the aims of citizens acting together as a democratic assembly.

How does the main issue that I have described come into this picture?  The problem seems to be that the capitalists influence the conditions of feasibility; they do not influence the choice of aims or even of policies directly in the examples above.  That is, they do not influence the choice of aims or policy by participating in the democratic process.  What they do is make it more or less difficult and more or less likely to achieve certain aims.  And they do this by making it more or less difficult or likely that government policies will achieve the aims.  In the examples above they haven’t exercised greater influence in the process of choosing the aims.  They did not have more votes or more money with which to do this, by hypothesis. The main effect of their actions is to determine the conditions of feasibility and thus to determine how much of the aims can be achieved.  

It is important to see that this particular effect they have on the policy choice need not be due at all to any greater than equal resources for influencing the legislative process (e.g. greater numbers of votes, greater resources for funding campaigns, more time to express their points of view); it is only necessary that the government is persuaded of the truth of their claims.  To see this we need only suppose that in the examples above, the decision making process by which the government reached the decisions is impeccably democratic.  Suppose that the electoral process by which parties and individuals are selected to rule is completely egalitarian.   They are entirely publicly financed processes of election and media outlets cooperate in ensuring that all the main points of view are given a fair hearing during the electoral competition and perhaps for some significant period before.  And further suppose that parties and public officials are properly insulated from the disproportionate influence of different groups in the making of policy and no one has an inside track in the making of policy.  Furthermore, suppose that elected officials do in fact act as best they can to pursue the aims that have been democratically chosen in the process of election.  There is likely to be disagreement on the details of a fair democratic process and there is still a lot of work to do on how to specify it, but what is striking is that any particular way of organizing the process of elections and government will not solve the problem we are discussing here.  If there is any problem with political equality it must have to do with the facts they are referring to and not their ability to persuade others of these facts.  Hence, the capitalists limit the achievement of the chosen aims of the citizens and they do this simply by virtue of being able to exercise their ordinary liberal property rights.  

Let us introduce a distinction here between two aspects of equality.  There is equality in the legislative process, which requires fair electoral competition, insulation of public officials from special interests and fidelity of officials to the aims they promised to pursue.  We might say that if there is equality in the legislative process each citizen has a kind of equal say over the process of legislative decision making or at least the most important part of the decision making, the choice of aims to be pursued.  The issue we are confronting has to do not with the process of decision-making but with the constraints under which the aims are to be pursued and the feasibility of the pursuit of those aims.  

This is why I conceive of the actions of capitalists as constraints, in the first instance, on the government.  Capitalists can affect the achievement or realization of the chosen aims by undermining the government's ability to achieve them as when they lay off workers or move their investments.  Or, capitalists can argue that since the aim will not be achieved anyway, it is no use trying the policy.  Thus they can stop the policy by making the government anticipate the failure.  This may be part of the explanation for why the minimum wage rises so slowly.  

What is worrying from the standpoint of political equality is that the constraints on the pursuit of aims or the feasibility of aims are imposed by the intentional and usually knowing actions of agents within the society.  These intentional actions pursue other aims distinct from those chosen by the democratic assembly.  And it appears that the pursuits of those other aims are what set back the pursuit of the democratic aims.  Now the question is, if a policy has been chosen in accordance with the aims that have been democratically chosen and the policy is blocked or self-defeating because of the actions of a subset of members within the society pursuing their own aims, does that amount to an assumption of special rights on the part of those who are responsible for the failure of the policy or for the fact that it has not been taken up?

The Main Argument

The main argument for the claims that the exercise of liberal property rights can constitute an exercise of political power and abridge the principle of political equality is that the principle of political equality requires that citizens be able to choose as equals what aims the society is to realize.  If we suppose that the legislative process is egalitarian, then the realization of the aim, as long as it is feasible, is required by the principle of an equal say over the outcome.  If, subsequent to the decision, a person or group of persons in the society knowingly act so as to undermine the achievement of the aim then, by the above principle, they have necessarily appropriated a special exercise of political power for themselves.  That is, they have necessarily had an extra say in what aims are to be brought about.  

The same argument works also for the case in which the capitalist manages to head off democratic legislation by persuasively announcing that the democratically chosen aim will be defeated by his actions when the policy is in place.  And what is crucial here is that while the capitalist says that the aim cannot be realized, it is because of his or her own actions that the aims cannot be realized.  If the capitalist defeats the realization of the aim after it has been chosen then surely the ability to prevent the realization of the aim in advance is an exercise of the same kind of power.

It is important to say what has not happened in the case of the capitalist activity under discussion.  First, they have not disobeyed democratically made law.   They have not engaged in civil disobedience or in outright criminal activity.  We are not supposing that the democratic assembly has made a law requiring them not to change investments or not to lay off workers when costs go up.  Nor have they unduly or disproportionately influenced the process of decision making itself.  And they have not acted corruptly at least in any straightforward sense.  They can be described as upstanding citizens as far as all these issues are concerned.  

What they have done is made it more difficult to pursue democratically chosen aims and in some cases made it impossible to pursue those aims.  It looks like there is an important sense in which they are interfering with the pursuit of democratically chosen aims.  But we need to know more about what the term “interference” means in this context.  

An Intuitive Example

Let us see if we can think about this in terms of a smaller more manageable example.  A group of friends is deciding where to go on a trip and they want to go together.  They must choose between a weekend of gambling and a weekend of camping.  Let us suppose that the group decides by a significant majority to go camping and everyone has already agreed to abide by whatever the majority decides.  But the only way to drive to the campsite is through a notorious gambling town.  One of the cars is driven by one of the pro-gambling faction and stops in the gambling town for a little gambling thus putting off the camping for a while, possibly jeopardizing the whole trip.  The group had not ruled out stopping for a bit on the way and so no one was explicitly obligated not to stop for a bit of gambling.  And no specification had been made of how long a stop was too long.  Still we have the sense here that something has gone wrong and that the group that is doing the gambling is interfering with the trip.  

We can even imagine another scenario in which, in anticipation of the events described above, the pro-camping group simply caves and agrees to a gambling trip instead.  Somehow we have the sense here that the pro-gambling group, by succumbing to the temptation to gamble or by being unwilling to resist such a temptation is actually interfering with the group project.  It interferes in the sense that the project requires everyone to do a certain part, usually not fully specified by the agreement, but implied by the choice of ends to be pursued and the idea that those ends would be pursued in a reasonably efficient way.

The interference is not a coercive interference, it is similar to the interference of someone who is engaged in a cooperative project and continually fails to do her part thereby undermining the purpose of the cooperation.  

I choose this example because it seems like a relatively clear case of someone acting in a way that sets back the achievement of commonly agreed upon ends.  And that person does so merely to pursue a private good.  The idea in the example is that the person is somehow selfish and self-absorbed and puts herself above the rest of the group even when a commonly accepted goal is at stake.  There are some conditions under which even the behavior in this context is acceptable or at least excusable and these may give us some ways of thinking about the case of the capitalist and the democratic decision.  First, it is clear that if the person is a severely addicted gambler or gambles by some terribly powerful compulsion such a person’s activities may be excusable.  And the decision of the group to take the route through the gambling town may seem merely foolish in this context.  Second, the group may have decided that its members could stop along the way and do whatever they wished, in which case the gambler is not acting in violation of the group decision.  

One question I have elided in the above example is the issue of whether the gambler has intentionally interfered with the pursuit of the aims of the group of which he is a part.  And in the alternative scenario in which the group decides against gambling because it anticipates the gambler’s action whether the gambler has explicitly threatened the action they anticipate he might take.  In the example it may well be that the gambler has no intention of upsetting the activity but knows that it is possible that it will be upset because of his diversion.  In the above example this doesn’t seem to make much of a difference.  In either case he seems to treat his fellow group members with a certain contempt or disregard.

Some might think that this distinction matters in the case of the capitalist actions.  It might matter for example if the capitalist disinvests and sends capital elsewhere in order to punish the government and in the hopes that the government will not do the same thing again.  If the capitalist is merely responding to the new set of relative prices and maximizing profits without any concern for changing government policy, we might think that she is not asserting herself above her fellow citizens.  She is not trying to reverse the policy or trying to deter future policies from being created and so she is not trying to undo or unilaterally deter the democratically made choice.  Still we might think that the capitalist is advancing her interests to the detriment of the democratically chosen aim and to the extent that this is done knowingly it suggests a failure of adequate respect for the democratic process.  And it looks like the capitalist in this context may still be affirming her interests over those of her fellow citizens because she is still saying that she may pursue her interests even if this undermines pursuit of the democratically chosen aim.  At least in the absence of mitigating circumstances, which we will review below, this looks like it could be a public affirmation of the superior importance of the interests of the capitalists over those of others.  I don’t see that there is a clear difference with our intuitive case above.  

In a sense then we can see the capitalist as abridging democratic norms of equality by failing to cooperate with the pursuit of the democratically chosen aim.  The capitalist thereby substitutes the democratically chosen aim with one of her own.  That aim may not be very far from the democratically chosen aim if action on it merely increases the cost of pursuing the democratic aim.  But it nevertheless seems to be an abridgment of political equality.  

We can see this by comparing it to our intuitive example above in which the uncooperative gambler seems to be replacing the agreed upon group aim with one of his own.  In the intuitive case, the uncooperative gambler acts in a way that sets back an aim that he has signed onto.  He may not be acting contrary to a particular rule of action he has agreed to but he is acting in a way that is informally contrary to the obligation he has as a member of the group.  

In the case of the capitalist, we can see that she acts contrary to the aim that has been chosen by the democratic assembly.  And to the extent that we think that the democratic assembly has authority by virtue of having resolved the disagreements among citizens in a way that is fair to all the participants, we can think that each citizen has a duty to go along with the decisions it makes.  The uncooperative capitalist thus acts in violation of that informally determined duty.  

We can appreciate this from a different angle, if we compare the action of the capitalist to the action of an uncooperative official in the government.  A number of examples com e to mind.  In one case an official allows an individual to skirt the demands of the law after having been bribed by that person.  The official acts in violation of a duty to act as the agent of the democratic assembly and to pursue the aims of the assembly by doing this and partly advancing his own aims.  Another official, because she disagrees with the democratically chosen aims, slows down the realization of the policy that is designed to pursue those aims.  The official is a kind of agent of the people but in effect delays or diminishes the pursuit of the democratically chosen aim.

Property and Political Equality

A main implication of the argument above is that when the democratic assembly has chosen a policy with a certain aim in mind, each person has duties within the society to carry out the policy and to cooperate in the pursuit of the aim to the best of his or her ability.  Citizens do this by obeying the law, officials fulfill their duties by deciding on policies that, in their expert opinion, best realizes the aims in the circumstances and individuals act in ways that do not defeat the pursuit of the aims.  As long as people act in these ways, subject to the qualifications below, the norm of political equality is not violated.

I think one implication of thinking of the matter in this way is that the norm of political equality is not best conceived of as a principle of equal power.  For it is clear that political officials have more power than others to undermine the pursuit of the aims of a democratic assembly.  And capitalists, at least in some circumstances, have more power than others to undermine the achievement of democratic aims.  These facts do not by themselves undermine political equality.  If each of these persons conforms with the various duties of cooperation with the democratic assembly, then it seems that the ideal of political equality is satisfied even if, were these people to act unscrupulously they could act in violation of the norm of political equality.  

Again take our intuitive example above.  Suppose that the group of friends has decided to go to a certain destination, which requires going by car.  And suppose that only one of the friends knows how to drive a car.  That person has more power over the group with regard to going to that destination.  But that need not imply any violation of the equality of all the members in deciding where to go unless that person uses that special ability to undermine the group’s trip or to extract special benefits from the group in return for driving.  The inequality of power does not imply inequality in the decision making as long as individuals forbear from using their greater power to set back democratically chosen aims.

I want then to propose that the principle of political equality implies that there is a fundamental duty on the part of capitalists not to act in ways that set back the achievement of democratic aims, subject to the qualifications below.  Thus the right of private property in a democratic society is limited merely by the requirement to cooperate with the democratic assembly just as officials have duties to cooperate in the pursuit of the aims chosen by the democratic assembly.

Perhaps there is a sense in which, as Charles Lindblom argues, capitalists are holders of a kind of authority in a democratic political society.  This authority is like that of officials in government and to that extent is subject to similar norms.  Just as officials in government have a kind of instrumental authority that is charged with the task of realizing democratic aims, so the limited authority of capitalists is also charged with helping achieve democratic aims.  Of course, this is not all capitalists are supposed to do and so their authority is not merely an instrumental authority for the achievement of democratic aims but it is that at least in part.

Complicating Factors

There are some obvious complicating factors to this judgment.  I call them complicating factors because in some cases they seem to be objections to the reasoning above but in most cases they may merely involve an element of mitigation of the judgment above.  

We may class the mitigating factors as the problem of inevitability, small and uncertain effects, undue burden and democratic creation of the market.  

Inevitability

One objection to the above reasoning, which is expressed in common ways of thinking about these issues, is that business people will do what maximizes profit for their firms and that is all there is to it.  We must assume that this is how they are to be motivated as if it were a natural fact about persons.  The actions under discussion are something like necessary consequences of the proposed policies.  Hence, the capitalist cannot be criticized for these actions any more than the weather can be criticized when it rains on a baseball game.  

Though this deterministic rhetoric is often deployed in this context, it cannot be taken seriously and probably more often than not is a stand in for other considerations such as those discussed below.  The reasons why we need not take it seriously is because no one offers this as a reason not to criticize violations of law or more obvious violations of moral norms.   

Small and Uncertain Effects

Another possible objection is that the actions of the individual capitalist may not have any visible impact on the pursuit of the democratically chosen aim.  The case of minimum wage laws may have this character, at least if we accept the thesis that they tend to increase unemployment.  An employer might think that the increase in the minimum wage requires him to delay hiring a new worker for another year.  Given everything else that is going on in the economy the employer need not think that his individual action will significantly add to unemployment.   Or the employer may delay an increase in wages to other workers for a short time.  The effects of these actions, taken individually, on the overall welfare of workers must be negligible when taken by themselves.  Moreover, no employer in this context can issue a meaningful threat to government policy makers.  The individual effects are simply too small to deter government officials from making policies.  

There will be circumstances in which the above reasoning will provide a good justification for the employer’s action.  In particular, in those circumstances in which virtually everyone is acting in this same way it is hard to see why someone should think that her action of lessening work hours or delaying employment decisions would make a significant difference to the pursuit of the aim of increasing the welfare of the worst off workers.  The aim is set back by the cumulative effects of the actions of many employers.  And it would be unreasonable to expect any particular employer to buck the tide and take a hit to their profitability when the gains of doing so are so small.

On the other hand, in those circumstances in which most employers are willing to take a modest decrease in profitability, the above justification may not be acceptable.  For the particular employer who is not willing to do this seems to be making a special exception of herself in the cooperative activity of pursuing the aim of increasing the welfare of the worst off workers.  While others undertake some burden for the purpose of pursuing the democratically chosen aim, she exempts herself.  

In this respect we see some similarity to an assurance game.  Each ought to be willing to go along as long as enough others do but they are not required to go along if too many others are not going along.  And in the case of markets, there may not be enough coordination to assure that enough are going along.  Still, it is possible for businesses to act in concert in many circumstances of this sort and it will be the duty of employers in this situation to attempt to coordinate on a strategy that increases that likelihood that the democratic aims will be achieved.

This circumstance does not seem all that different from the case of violation of democratically made law.  No individual will undermine democratically made law if he violates it, but each does take unfair advantage of the compliance of others in violating the law and thus in some way acts contrary to the principle of equality that underpins democracy.  And of course if everyone is violating the law then one person is not taking advantage of the compliance of others when violating the law.  

One difference between the law violation case and the employment case is that in the former the requirement is at least normally fairly clear while in the latter the requirement may be quite uncertain.  How much of a hit must the employer be willing to take if any?  To what extent can it just be passed on to consumers?  These kinds of uncertainties will likely cause each conscientious person to wonder if others are actually complying or not and thus may make them uncertain as to whether they ought to comply.

Another kind of case altogether would be the case of very large owners of capital, whose impact on employment may be significant.  Consider a very large firm in a small town, which opposes some local legislation on working conditions or environmental regulation and says that it will pull out if the town passes the legislation.  This threatens the town with impoverishment, let us suppose.  The above concern with small and uncertain effects does not seem to hold here.

In some important class of cases the concern with small and uncertain effects does not defeat the thesis that the capitalist who acts so as to defeat the point of democratic legislation may be violating the principle of political equality.  In some cases large capitalist firms do not produce merely small and uncertain effects and in some cases small firms can act in concert to advance or set back the democratic aim.

Undue Burdens

Another class of concerns arises when we consider the possibility that the democratically made legislation coupled with the demand that the capitalists act so as not to undermine the point of the legislation may impose an undue burden on the capitalists.  There are a number of possible types of undue burden here.  One, there are some burdens that no democratic assembly has a right to impose.  These are usually marked out by fundamental constitutional rights in liberal democracies.  Except perhaps under extraordinary circumstances, democratic assemblies may not abridge fundamental rights of life, expression, association or privacy.  And certainly some aspects of a right to private property come under this.  Two, sometimes the imposition of minimum wage laws coupled with the demand that the small businesses absorb at least a significant amount of the cost may make these businesses insolvent.  And this may make the imposition and demand an undue burden.  Three, even if the burdens do not have the sort of weight that the above examples have, there may be some concern with the unfair distribution of those burdens.  Consider that in the case of minimum wage laws, the laws attempt to increase the benefits of one select group, the worst off workers.  But they also in effect impose the cost of doing this on a small group.  And it may be that at least many in that small group experience that cost as fairly weighty.  So small businesses, which often live at the margins in any case are required to pay the full cost of the society wide concern to make the worst off workers better off.  To be sure, sometimes these costs can be spread more evenly throughout the society by increases in the prices of consumer goods.  But this is not always possible for small businesses.   One way to redistribute costs would be to lessen paid work hours or lessen pay at higher scales.  This would not be particularly fair either of course, since those are less able to shoulder the burden would now be shouldering it.  Notice that the imposition of the minimum wage is not itself an imposition of unfair burdens.  It is only when it is coupled with the demand that the business owner absorb most of the cost that we begin to see a case for the thesis that unfair burdens are being imposed.  The trouble is that, by hypothesis, the minimum wage requirement without the demand may be self-defeating. 

On the first kind of undue burden, the idea is that the authority of a democratic legislature runs out when it attempts to act in violation of one of the basic limits on democratic authority.
  Serious abridgments of the freedom of expression or freedom of association qualify as actions that are beyond the authority of democracy.  And it seems to me that abridgments of basic rights of personal private property are beyond that authority.  But it is not clear to me that the right to own capital qualifies as a fundamental right.  It does not seem to be as central to the fundamental interests of the great majority of persons as the freedom of association or the freedom associated with personal private property.  It is the centrality of these rights to the promotion of the fundamental interests of persons that qualifies them as grounds of fundamental rights that not even a democratic assembly may abridge.  By contrast, the rights over capital, since they do not have this centrality to fundamental interests, are not basic limits to democratic authority.  Hence, I do not think that requiring capitalists to cooperate with the pursuit of democratically chosen aims is an undue burden imposed on capitalists at least in this respect.

On the second kind of concern, though the imposition of a minimum wage may be legitimate, it seems clear that no business is required to drive itself into insolvency in order to meet the informal demand.  In any case, such a consequence would defeat the purpose of the legislation.  And this consequence cannot be thought of as the intentional action of a person substituting his own aims for that of a democratic assembly.  So it does seem that if a business lays off workers in response to a minimum wage law in order to remain solvent, this cannot be seen as a violation of the norm of political equality or in violation of the duty of cooperation with the democratic assembly.  It may be the case that in perfectly competitive markets, businesses have little leeway to cooperate with the democratically chosen aims since earnings cover the costs of business and no more.  But markets as we know them are generally not perfectly competitive and many markets give a fair amount of leeway to capitalists to cooperate with democratic government.

The third is trickier to deal with.  Part of the problem is that it is part of the task of a democratic assembly to decide the case when there is disagreement about the fairness of a particular piece of legislation.  This is one of the main functions of democracy, to make decisions in a way that treats all as equals when there is substantial disagreement on the substance of the decision, even on its justice.  This is how democracy has authority in many cases; even if the decision is wrong in a particular case, citizens have duties to go along with it, except when the decision violates fundamental rights.  Hence one might conclude in this context that the distribution of costs is part of the choice of the democratic assembly.  In its judgment, it is a fair distribution.  

Even when this argument works, however, it is not clear how it is to apply to the kinds of informal demands imposed on capitalists in the cases of regulation of capital.  First, it is not clear how much of a burden is too much.  Is it necessary that the burden push the person out of business?  Or is some lesser standard available?  And if so, this must give a fair amount of discretion to the employer in deciding whether and when the standard is met.  We can see though that this dimension introduces a considerable amount of haziness in our assessments of these situations.  Not only is it unclear to any particular person exactly when it is legitimate not to cooperate in pursuing the democratic aim, it is also unclear to each when others are cooperating or not cooperating legitimately.

Still, it seems to me that there will be a large set of cases in modern economies in which the reasons for cooperation with pursuing the democratically chosen aim are decisive.  
The Democratic Adoption of the Market

One last mitigating factor is that the market in a liberal democratic society can be thought of as the creation of or at least the adopted child of a democratic assembly.  To the extent that the democratic assembly makes legislation that protects, promotes, regulates and limits markets, it can be said to be affirming the existence of markets as part of the legal order.  And to the extent that the market is democratically affirmed, we might think that the decisions of persons within the market are to be affirmed as well.  This might be thought to suggest that businesses may act as they see fit for their business in the context of the market.  And thus it might seem to be thought to be a kind of permission extended to businesses to do whatever they see fit to maximize the profits of the firm.  

But we must proceed carefully here.  The legal adoption of the market does not directly imply that persons may do whatever they see fit in the marketplace to maximize profits.  Obviously people are expected to act within the limits of the law.  On the other hand, it is surely part of the idea of the normal functioning of markets that persons in the market act in the interests of their firms within the limits of the law and basic norms of morality.  Part of what makes markets work, when they work, is that each seeks to advance his or her interests in this context.  

There are some difficulties with this objection.  First, repeating the criticism of the inevitability objection above, it does not follow from the adoption of the market that unrestrictedly self-interested action is thereby endorsed.  Self-interested action is not the inevitable result of the market.  So there is no reason to think that the democratic endorsement of the market implies an endorsement of uncooperative behavior on the part of capitalists, at least once we accept the limits on the duty to cooperate we have outlined above.
  Second, no democratic society gives unrestricted scope to market activities.  Markets are limited in every liberal democratic society we know of for the last sixty to seventy years and they are limited purportedly for the sake of the common good.  These limits have survived repeated minority efforts to overturn them, so they have quite strong democratic credentials.  Third, it may be that the relatively wide scope given to market activity in modern liberal democratic societies is itself a product of anticipated uncooperative activity on the part of capitalists, so that it does not actually express a fully democratic decision.  This worry need not imply that collective ownership would be the choice of a democratic people but it does make one wonder whether the extent of market activity in modern societies is actually the choice of a democratic assembly.  But this is merely a worry.  Clearly other factors may be playing roles here such as beliefs about the efficacy of markets in many circumstances as well as beliefs about the importance of private property in sustaining a vibrant liberal democratic society.

It seems to me that these are reasons for thinking that the democratic adoption of the market is not an endorsement of unrestricted self-interest in the market.  To the extent that we think that a wide scope for market activity is genuinely democratically accepted, we may think that some of the constraints established by the markets on cooperation by capitalists are legitimate.  But there is also plenty of scope for a duty of cooperation with democratically chosen aims.

But does the fact that the government has passed no law forbidding disinvestment or laying off workers as responses to regulation imply that these activities are permissible?  After all, the primary means by which a democratic assembly’s aims are implemented is through law.  So why doesn’t the silence of the law imply consent to these actions?  Two reasons favor rejecting this response.  One is that the idea that drives Hobbes to assert this thesis is one that we must not accept.  Hobbes is driven to this by his view that agents are deeply self-interested and cannot be expected to comply with duties unless they are enforced.  But I do not think we should accept this premise; I think, Hobbes’s arguments notwithstanding, it is incompatible with the stability of a legal system.  Two, in the light of the pervasive impact owners of capital have on the pursuit of aims in a democratic society, it cannot be assumed that a democratic legislature or the government that acts as its agent always is capable of determining all that needs to be done in pursuit of the aims.  This is especially so in the light of the complexity of the considerations we have laid out for determining what capitalist are required to do in response to democratically chosen legislation.  So in a society in which a significant scope is given over to market activities and the owners of the capital who engage in these activities, it is reasonable to assume that there will many cases in which there are informal duties to cooperate with a democratic government that are not specified in law.
Conclusion

I have argued that the free exercise of property rights by capitalists is sometimes incompatible with the principle of political equality.  Owners of capital have informal duties to cooperate with the democratic assembly and the government that acts as its agent in pursuing democratically chosen aims.  The suspicion that capitalists do act sometimes in ways that are contrary to democratic norms has been vindicated though I have argued that a number of important qualifications must attend this judgment.  The argument of this paper is quite open ended and is meant as a call for further reflection on the relationship between the ownership of capital and the norms underpinning democracy.
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