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Abstract. This is paper anadyzes changes in the nature of citizenship in the United States, Germany, and Isradl over the past
three decades. Abraham argues that the gap between "citizen" and "resident dien” has been shrinking.  Overdl, there has been a
decline in the content of citizenship and eesier access to it. Despite some recent hodtility toward aiens in many countries, the
tendency over the longer term has been to grant diens greater rights. In part, this is because courts have come to focus on equa
protection rights for individuals. However, the development dso points to a reduction in solidarity within these societies because
of neoliberdism and the weakening of citizenship as a politicd and socio-economic category. The decline of the Keynesian
welfare gtate, the breakup of the Soviet Union, and the rise of international human rights discourses have dso played arole. The
result in Germany and the United States has been increased recognition of immigrant rights and non-discrimination toward

immigrant residents, but at the expense of redigtribution. The presentation dso examines whether neo-liberd developments in
Isradli law and society might have asimilar impact.

Socidties vary greetly, from each other and over time, in both the amount and nature of the
solidarity they demand of, offer to, and inculcate in their members --old and new, full and partid. Such
solidarity or reciprocity may encompass or be measured by many different things: the redigtribution of
weslth, the taking up of arms, the reproduction of members, the universdity and enforcesbility of rela-
tively homogenous cultura norms, and boundedness vis-a-vis others being among them. Sometimesthe
bonds of association, membership, or citizenship are thick with many rights and obligations;, sometimes
they are thin with only few. Entry from the outsde may be difficult and discouraged or easy and
encouraged, even solicited.

Boundaries may be more or less porous; hybridity and syncretiam, both ethno-cultural and
normative, welcomed or not. Boundaries and bonds stand in some determinate relationship to each
other, though the exclusivity of citizenship status and the richness of socia membership are contested,
both separately and together. In other words, the criteria for membership and the rules governing
relations among members --bounded, bonded, and committed-- are, as Michael Walzer suggested,
related, but in uncertain ways. Immigration into a society may be easy or it may be difficult; the

"Michael Walzer stated what might be called a boundary condition:



asamilaion of immigrants may be weak or it may be thorough; the rights enjoyed by members, by citi-
zens, may be few or may be many-- yet some connection between belonging and rights will be
established.

Individud rights and differences have certainly proven compatible with collective solidarity, but
within some limits, often demarcated, particularly in "liberal” societies, by apublic/ private distinction that
alows private differences to coexist with public commondities. At the sametime, individud rights and
the struggles for their expangon, particularly that of positive socid and, to alesser extent, paliticd rights,
havein fact enriched collective solidarity.” On the other hand, the socia and political recognition of
solidarities that transcend the core idertity commitment (supra:) or focus beneath it (sub-) or beyond it
(trans-) or acrossiit (diar) risks disrupting solidarity and what it offers.

E pluribus unum-- but only sometimes. The coincidence of bounded space or territory with
community and with polity seemstoday not so secure. Perhaps seeking to update Walzer's conception
of a"community of character," destiny and purpose, one recent commentator has observed that we now
"livein a patchwork of communa identities which can occupy the same geographic pace and in which
the public relm may bring together people who have no common felt identities™ The pluribus domi-
nates, membership may no longer assure asingular loyalty; the socid contract becomes formdistic and
governs a federation rather than a community.

Lifein thisworld, as Arjun Appadurai and others seeit, is no longer nationa, no longer based

on soil and place; itismore likely diasporic or cosmopolitan. America (at least) is no longer aland of

Theideaof distributive justice presupposes a bounded world within which digtributions take place: agroup
of people committed to dividing, exchanging, and sharing socid goods, first of dl among themsel ves.
Spheres of Justice (New York 1983), p. 31 (emphasis added).
The U.S. Supreme Court seemed to echo Wal zer's formulation:
Sdf-government, whether direct or through representatives, begins by defining the scope of the community of the gov-
erned and thus of the governorsaswell .
Cabell v. Chavez-Salido 454 U.S. 432, 440 (1982)
Of course, Walzer's seemingly undeniable observation does not ingtruct us as to how many immi grants to permit (or
from where) or how far or forcefully to assmilate them. Wazer does not mince words, however, in contending that
Theregtraint of entry servesto defend the liberty and welfare, the palitics and culture of a group of people
committed to one another and to their common life.
Ibid., p. 39.

?See, for American examples, Nelson Lichtenstein, Sate of the Union: A Century of American Labor (Princeton 2002),
Lizebeth Cohen, Making a New Deal (New York 1990). Almost the entire European socia democratic tradition is predicated
on the belief that rights can build solidarity. Marx, or at least the communitarian Marx, was more suspicious, even of radica
individual rightslike equality, liberty, security, and property; see, "On the Jewish Question," in Tom Bottomore, ed. Kar|
Marx: Early Writings (New Y ork, 1964), pp. 24-26. More on thisbelow.

®David Jacobson, Rights Across Bor der s (Batimore 1997), p. viii.
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immigrants, but rather "one node in a post-national network of diasporas.™ In this posited transnationdl
world, belonging is multiple and varioudy inditutionalized. Kastoryano claims, for example, that "the
country of origin becomes a source of identity, the country of residence a source of rights, and the
emerging transnationa space, a space of political action combining the two or more countries.® Socia
affiliations are as much transnationa as border crossings.

Especidly if thisistrue, it becomes essentid to ask what or which solidarity it isthat might dare
clam legitimatdy to demand the sacrifice of someindividua and most competing collective identities.
Christendom, the Volk, subjects of His Mgesty, the proletariat, the polis, France, people of color, le
peuple, the Condtitution, the West are today not dl equaly gppealing organizing principles, though each
of them has been successful in the past. Needlessto say, these and all other collective identities are
socidly and politicaly corstructed--whether they proudly insst upon it or claim instead to be primordia
or biological.’

It may be argued that the very notion of collective identity based on and reenforcing solidarity is
itself afraud, the fruit of successful power and governance claims by sdf-interested but hegemonic
power blocs. Though associated with parts of the Right, the clam has dso come from parts of the Left
that there is no such thing as society, only individuas who (sometimes) choose to subject themselvesto
anexus of contracts that regulate but do not frame their lives.” Not much fellow fedling or solidarity or
sacrifice can be expected from mere cohabitation for individua insrumental purposes, even if that
cohabitation takes place under shared rules.

Transnationd ties, for example, cut across the vertica solidarity of the nation state and weaken

“Appadurai, sdf-described repentant nationaist, avers that, "Where soil and place were once the key to the linkage of terri-
torid affiliation... key identities and affiliations now only partialy revolve around the redlities and images of space Now
"diagporaruns with, not againgt, the grain of identity, movement, and reproduction.” "The Heart of Whiteness," Callaloo
16:4(1993), pp. 796, 798, 803.

"Diagpora’ seemsto be congtrued now not as an exile from which one will eventudly return but rather asakind of
post-national, multicultura hybridity, oneis tempted to say a cosmopoalitanism for Everyman. It isimportant to be dubious.
Theworld may look more like this when seen from the platinum dlite frequent-flyer lounge than when seen from the polyglot
Streets.

°Riva K astoryano, "Settlement, Transnational Communities and Citizenship," Inter national Social Science Journal
52:165 (2000), p. 311. Kastoryano seestransnationd activity in severa forms, including afocus on the "home" country, Europe,
and even Idam.

® Of late anew permutation has been added: whereas most past constructed identities have dlaimed to be biological, now we
have biologica categories daiming socid congtruction.

"The modern version of the dlassical view that human socid interdpendency and solidarity, facilitated by astate, were
prerequisites for sdf-fulfillment or Entfaltung waslaid out by Wilhem v. Humboldt in his Versuch die Grenzen der
Wirksamkeit des Staates zu bestimmen (1792). John Rawls, A Theory of Justice (Cambridge 1971), p. 524 restatesthis
view.



state-society relations. The ascription or conquest of rights and the assumption of duties require some
measure of fraternité belonging, fellow-feding. Rights are related to belonging. Certainly eech
ascending step in the stairway of rightslaid out in T.H. Marshdll's dassic formulation’- civil rights to
politica rightsto socid rights-- assumes a greater measure of solidarity than the step below: civil rights
may be granted by even an undemocratic and unrepresentative sovereign to citizens and subjects dike;
political rights mostly presume some measure of self-governance as well as membership; and socid
rights, in addition, awillingness to be the keeper of others as a matter of shared minimum expectation.
If "the centripeta pull of Americanness’ (or Frenchness or Germanness) loses out to "the
centrifugd pull of diasporic diversity,” then the heralded multicultura quilt falls apart into rags whose
pieces have no substantive claim on each other. If indeed the liberd nation-dtate is, as Appadurai says,

no longer a closed space for the melting pot to work its magic but yet another diasporic
switching point to which people come to seek their fortunes though no longer content to leave
their homelands behind
then who would be whose keeper? A "federation of diasporas,” a society constructed around diasporic
diversity, leaves no one accountable for anyone”®
What this suggestsis that some sense of historica community and shared destiny, of citizenship,
isaprerequiste for socid rights. Those who vaue socid justice must have aplace. This sentiment can
be designated in the Mazzinian tradition as "patriotiam” (Viroli) or as being a*cosmopolitan patriot”

(Appiah) or, in an older vocabulary, even an "internationalist.”°

Perhgps thisis merdy an "imagined
community,” a collective imaginary fit for the era of print capitdism (B. Anderson). Perhapsnot. Paul
Robeson captured a good bit of thisin his popular-front balad, "The House | LiveIn':

What is Americato me?

8Citizenship and Social Class (Cambridge 1950). Though endlesdly criticized from nearly every possible perspective,
Marshdl's paradigm remains a the center of the discussion.

°Appadurai, pp. 803, 806. He proposesareversa of hyphens: American-Itaian, American-African, American-Indian, Amer-
ican-Haitian, etc.

Isn't taking this serioudy ("American Jew"-- if it weretrue) arecipe for hatred and disaster? See Y osef Y erushdmii,
"Exile and Expulsion in Jewish History," in Benjamin Gampd ed., Crisis and Creativity in the Sephardic World (New York
date), pp. 3, 11. Exile and diagporamake good ideology in a pre-democratic world, but domicile and home are the red exigentia
reality.

“Maurizio Viroli, For Love of Country: An Essay on patriotism and Nationalism (New York 1995); K. Anthony
Appiah, "Cosmopoalitan Patriots," in Pheng Chesh and Bruce Robbins eds,, Cosmopolitics: Thinking and Feeling Beyond
the Nation (Minnegpolis 1998). Appiah seeksto connect species-wide community to the actua politics and restraints found on
the ground locally. But "think globaly, act localy" is aso what Robeson was saying. It was dso the message of the socidist
Second Internationd: Workers of the World, Unite: Go Home and Organize; James Joll, The Second International (New York
1955).



A name, amap, aflag | see

A certain word, 'Democracy.'
The words of old Abe Lincoln,
of Jefferson and Paine

of Washington and Douglass
and the tasks that till remain.

Thehousel livein,

My neighbors white and black,
The people who just came here
and from generations back

A 'house that we cdl ‘freedom’
the home of liberty,

But especidly the people
That's Americato me?

Robeson's words point clearly to aregime of universa (but necessarily revisable) principles
specified through democratic procedures by a particular politica community, one that has a history,
which newcomers can and should join and shape. The particular culture and tradition that makes "our”
condtitution ours must be congtructed on a foundation of equal libera rightsfor dl (liberty), democracy,
and a capacious sense of identity. Together these make and are made by "the people.”

Who isthe citizen, the resdent of "the house | livein" of the commonality made up of plurdity
transcending particularity (as Robeson could have put it)? The collective, legdly-recognized identity of
"citizen" is and aways has been unstable, problematic, and contested.® Still, as Max Weber noted
dready in 1921, just as the Weimar Republic was constructing sodd citizenship in lieu of socidiam, ati-
zenship is a status position that interacts with and mitigates other positions, such as class and power.

" TheHouse! LiveIn," lyricsby Lewis Allan (Songs of Free Men 1947, 1956). Robeson also sings of Lexington and
Concord and Battan aswell as of farmers, workers, and neighbors.

Virdli and even Appiah may be construed as saying much the samething.

There, now that I've said it, you might not need to. For the U.S,, see, most recently, Rogers Smith, Civic Ideals:
Conflicting Visions of Citizenshipin U.S. History (New Haven 1997); for the earlier period, James Kettner, The
Development of American Citizenship, 1608-1870 (Chapd Hill 1978). For advocacy of anew universa nationalist
citizenship, see Michad Lind, The Next American Nation (New Y ork 1996); for a powerful rejection of such aconception, see
IrisMarion Y oung, "Polity and Group Difference; A Critique of the Ided of Universal Citizenship," Ethics 99 (1989).

For an overview of the concept in Israel, see Ayelet Shachar, " Citizenship and Membership in the Isradli Polity," in T.
Alexander Aleinikoff and Douglas Klusmeyer eds., From Migrants to Citizens: Membership in a Changing World
(Washington 2000). For Germany,see Rogers Brubaker, Citizenship and Nationhood in France and Germany (Cambridge
1992); R.Grawert and Bernard Schlink eds,, Festschrift fir E.W. Bockenforde (Berlin 1995); Ka Hailbronner and Glinther
Renner, Staatsangehorigkeitsrecht (Miinchen 1999).



Thisiswhy dites with much power generaly attempt to weaken this satus position, and subversive
forces interested in organizing and acting on the basis of class often consder citizenship afase
consciousness, bourgeois-nationalist patriotism turned against dlassinterest.”® Citizenship, active socid
membership and solidarity, generates rights, and these rights often provide the basis for an assortment of
dams

The Marshdlian tradition has thus seen citizenship as mitigating the negative impact of the
capitalist market by compelling a redistribution of resources™ But beyond requiring socid citizenship to
make avil and palitica citizenship meaningful for the mass of ordinary people, full citizenship dso
integrates the lower orders of society into the nationa community. Capitalism confronts citizenship as
scarcity confronts solidarity. The contours of citizenship have unsurprisingly been shaped in large part
by class conflict. The citizenship promise and the free market have been two sdes of liberdism virtualy
gnceitsinception. The permanent tension between the principle of equality that underpins democracy
and citizenship and the red inequality of wedlth and income that libera capitaism generates have been
visble at least Snce the days of Babeuf (if not Rousseau) and the aborted revolutionary Congtitution of
1793%.

Citizenship and economy, solidarity and scarcity, participation and property are difficult to
reconcile. AsC.B. Macpherson has put it:

The central problem of liberd-democratic theory may be stated as the difficulty of reconciling
the liberd property right with that equa effective right of al individuasto use and develop their
cgpacities which isthe essentia ethicd principle of libera democracy. ... If...an individua
property right isrequired by the very necessties of man's nature and condition, it ought not to
be infringed or denied. But unlessit is serioudy infringed or denied, it leads to an effective
denid of the equal possibility of individua humen fulfillment™®

3In Europe and America this sentiment peaked around World War | and conflicts over what to do split and destroyed interna-
tiona socidism. The union sacrée, the Burgfrieden and their flag-waving repressive andoguein the U.S. "worked" in this
way.

See Bryan Turner, "The Erosion of Citizenship," British Journal of Sociology 52:2 (2001), pp. 190-92.

Rousseaul's Discours sur les origines de I'lnégalité (1754) asks"s dlel'inégdité] est autrorisée par laloi naturelle.”
Marx in Class Struggles in France (1850) and The Eighteenth Brumaire of Louis Napoleon (1852) offers alill-
unparaleled account of the ingtability of capitalism and democracy together. Adam Przeworski's Capitalism and Social
Democracy (New York 1985), pp. 7-46 offers the best account of how socia democracy crafted an equilibrium of sorts.

15C.B. Macpherson, Property: Mainstream and Critical Positions (Toronto 1978), p. 200. Attemptsto universdize
property cometo naught. Following Napoleon's relative success with peasants, the French | eft at times, such as 1848-49, claimed
to uphold and even expand the rights of property and family so cherished on theright. Thus, Ledru-Rallin speaking to peasants
and small shopkeepers maintaned that:

Property isliberty...wewill therefore respect property, but on condition that it will beinfinitely multiplied...we do not
want it for some; wewant it for al....
Cited in Roger Price, The French Second Republic (Ithaca1972), p. 202.



What has made or enabled citizenship to perform in an indusionary and entitlement-generating
way?"" How does one move from alegal status that is uniform, egdlitarian, universdlizing, and indusive
to the redigtribution of resources. How does an imagined or common solidarity reallocate resources
and build bounded, exclusonary identities? The consensus established in a broad literature is that work,
war, and reproduction have been the primary avenues for the congtruction of citizership, its bounds and
rights

Mogt of the dignitary and socid rights associated with citizenship (particularly for maes) in the
countries discussed here seem to emanate from the sphere of work: minimum wage/ maximum hours
standards, the right to organize, pensions and old-age insurance, hedth care, education and training,
socia security and anumber of others. It isno wonder that concepts like worker-citizen, economic
democracy, industrid democracy, and the like have dotted the landscape of the |€ft.

"Patriotism” has dready been mentioned here. Can nationdism, and with it inevitably war, be
far behind?® Asfar back as Athens, citizens rights derived from soldiers duties and accomplishments -
-not only directly, in the form of specia pensions, benefits, loans, subsidies, etc. but society-wide. It
has been argued that the American welfare state began with Civil War pensions and assistance to
widows, veteran status provided important benefits in Germany until fairly recently; and it remains
extremely important and exclusonary in Israel. No one has cagptured the ideology of democratic
patriotism --war, law, equality, participation, love-- better than Thucydidesin the Funerd Oration of
Pericles:

...If our more remote ancestors deserve praise, much more do our own fathers, who added to
their inheritance the empire which we now possess.... But what was the road by which we
reached our pogtion...? The adminigtration [congtitution] favours the many instead of the few...
[The lawg] afford equd justice to dl in their private differences... class consderations not being
alowed to interfere with merit... if aman is able to serve the state he is not hindered by the
obscurity of his condition....But al this ease in our private relations does not make us lawless as
citizens

Further, we provide plenty of means for the mind to refresh itsdf from business. We cdlebrate

Y As socidism became sociad democracy and socia democracy became the wefare state and the wefare state became
democracy and democracy became citizenship, the ever-thinner gruel met with less opposition. This piquant tale can beread in
many places, see, Michael Mann, "Ruling Class Strategies and Citizenship," States, War, and Capitalism (Oxford 1992), pp.
188-210.

81 many if not al textbooks, right after Herder and Mazzini come Fichte and Treitschke. "Brother sing your country's
anthem/Build aroad of peace before ug’ Help the weak and curb the strong/Stand beside me al my brothers/Brother lift your flag
with mine/All men shal be brothers/All for one and onefor dl" Beethoven's"All Men Are Brothers' from Schiller's " Ode to Joy"
requires avery particular moment, acontinent in revolution.



games and sacrifices dl the year around.

We throw open our city to the world and never by dien acts exclude foreigners from any
opportunity of learning or observing...

Our ordinary citizens, though occupied with the pursuits of industry, are ill fair judges of public
matters, [we] regard[] him who takes no part in these duties not as unambitious but as useless.
...ingtead of looking upon discussion as a sumbling block...we think it an indispensable prelimi-
nary to any wise action a dl.

Athens aone of her contemporariesis found when tested to be greater than her reputation... we
have not |eft our power without witness, but have shown it by mighty proofs. Suchisthe
Athens for which these men, in the assertion of their resolve not to lose her, nobly fought and
died.

..when dl her greatness shall break upon you, you must reflect that it was by courage, sense of
duty, and keen fedling of honour in action that men were enabled to win dl this. ...judgng
happiness to be the fruit of freedom and freedom of valour, never decline the dangers of war.*

Recent decades and the technologica changes they have brought (including the end of conscription)
may now have dtered the role of war in congtructing citizenship in some places, but at the very least that
role has been critical for avery long time ™

Therole of women and of gender in the creation of citizenship, of the nation, and of the welfare
gtate was long neglected. What has long been appreciated across politica spectra, however, isthe
importance of reproduction, natdity, child health, education, eic. to the hedlth of the nation and the
state”* While these goals obvioudy have not away's advanced women (neither has dying in war
advanced the interests of the dead men) the discourses of citizenship have come to require them.

[l
Recent years have witnessed a tremendous growth in concern with issues of citizenship,

community membership, identity, and legal protection. The obviousness of the nation-date as it has

Thucydides, The Peloponnesian War (Crawley trans.), 11:6, 236-46. Finley maintainsthat at the start of the war the
Athenians had about 16,000 or over 1/3 of their adult male citizens under ams as hoplites, foot soldiers supplying their own arms
and receiving a per diem payment. The navy had as many as 20,000 mostly paid professionas from the urban poor --the demos
drove the boats that gave the stateits strength.  Athens aso had about 70,000 daves, according to Finley about the same propor-
tion asin the antebellum U.S. south. Moses Finley, The Ancient Greeks (New Y ork 1963), pp. 72-74.

“The key work analyzing thefirst haf of this century remains Richard Titmuss, Income Distribution and Social Change
(London 1962). For alonger view, Etienne Baibar, "The Nation Form: History and Ideology," in Imanuel Wallerstein ed., Race,
Nation, Class: Ambiguous | dentities (London 1991).

“1See, for example, Chantal Mouffe, "Feminism, Citizenship, and Radical Democratic Politics,” in Judith Butler and Joan Scott
eds,, Feminists Theorize the Political (New Y ork 1992), pp. 369-85; Nancy Fraser and Linda Gordon, "A Geneology of
‘Dependency,™ Signs 19 (1994), pp. 309-36; Linda Gordon ed., Women, the State and Welfare (Madison 1991); Nancy
Fraser, Justus Interruptus (New York 1997); Nurit Yuvd-Davis, Gender and the Nation (New York 1998). Therole of war
and of "maternalism” in cregting socid citizenship rightsis centra to Theda Skocpol, Protecting Soldiers and Mothers (Cam-
bridge 1992), pt. 11l and the essaysin Margaret Weir, Ann Shola Orloff, and Theda Skocpol, eds. The Palitics of Social Policy



come down to us from the Sun King of 18th century France to Wilson's nationa sdlf-determination,
from Bismarckian through Soviet state-building, from colonia through pogt-colonid Third World
congtruction, and from the rise of the class-based western welfare Sate to its crisis has become smply
less obvious. Asthe modern and centered did or drifted or decayed into the post-modern and decent-
ered, much about the nation, the state, and its people has been cdled into question. Our "imagned
communities’ have begun to be decongtructed from within and unimag ned.

Likewise, asthe leading political democracies have deteriorated, at least in the sense that out-
comes, however unpredictable, vary less and less” the more citizenship and membership have been
defined in the imperid Roman individua civil rights-holding juridicd tradition and the less in the Greek
polis or civic republican political tradition of rigorous and exclusivigt participation. Thelegd rightsand
persona standing of the juridica tradition are trangportable, perhaps universdizable and certainly not
tied to aparticuar identity. Yet at the same time they are depaliticizing and desolidarizing; they
undermine the res publicum.”

Democracy as aform of life based on active consent and participation has receded while
cdtizenship is digtributed on the basis of passive criteria of belonging, territoridly or ethnicaly. For the
most part, this decline in the civic republican has been accompanied by a decline in the ethno-natiordl.
The civic fadesinto the civil while the citizevdien distinction fadesin away redolent of the decline of
estate, rank, and order. Instead, everyone hasrights, and individuals and groups compete on the basis
of them.”*

inthe U.S. (Princeton 1988).

“Thereis now asubstantia literature for both Germany and the U.S. on the dedline of ideological parties, the difficulties of
mass mobilization, the outsized role of money, incumbency and the non-circulation of dlites, etc. See Steven Schier, By Invi-
tation Only: The Rise of Exclusive Paliticsin the U.S. (Pittsburgh 2000); Thomas Ferguson ad Jod Rogers, Right Turn:
The Decline of the Democrats and the Future of American Politics (New Y ork 1986); Joshua Cohen and Jodl Rogers,
Associations and Democracy (London 1995); Robin Blackburn ed., After the Fall (London 1991). A similer literatureis
developing for the |sradli case.

%See David Miller, On Nationality (New York 1995) and JG.A. Pocock, "The Ideraof Citizenship since Classical Times,"
in Ronad Beiner ed., Theorizing Citizenship (Albany 1995), pp. 29-53.

#Theindividudistic and individuaizing, apolitical side of rights and of the "rights revolution” in the U.S. has been the subject
of andysishy consarvatives and radicas dike. Seefor example, Mary Ann Glendon, Rights Talk: The Impoverishment of
Political Discourse (New York 1991); Stuart Scheingold, The Politics of Rights (New York 1974); Mark Tushnet, "An
Essay on Rights" Texas Law Review 62 (1984), p. 1363 ; Morton Horwitz, "Rights," Harvard Civil Rights-Civil Liberties
Review 393 (1988); Anthony Chase, "The Left on Rights," Texas Law Review 62 (1984) 1541; David Abraham, "Are Rights
the Right Thing?' Connecticut Law Review 25 (1993), p. 947.

The situation in Germany is gtill quite different, notwithstanding the enlargement of individua rights there over the past
30years. Thiswill be addressed below. Theindividualizing force of right-consciousness has been very visble and important in
Israel over the past decade. See Gershon Shefir and Yoav Peled eds,, The New I srael: Peacemaking and Liberalization
(Boulder 2000); Menachem Hofnung, " The Unintended Consequences of Unplanned Condtitutional Reform,” American
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This increased atention in democratic polities, including the U.S., Germany, and Isradl, has
been animated by the increased globa mobility of people and capita, by related calls for the recognition
of otherness and difference, by the crises of the socid welfare Sate, by the demise of the Soviet Union
and the dternatives it facilitated as much as by those it offered, and by the seeming erasion of nation-
date leve inditutions in favor of both supranationa vaues and inditutions and sub- aswell astrans-
nationa identities and solidarities.

The socid citizenship tradition has had little to say about ethnicity, race, or migration. For along
time the Marshdliary socid rights citizenship discourse continued (as it had since Locke) smply to
assume that people were physically where they were supposed to be® Immigration, entry into
citizenship or resident aien status from outside, assumed no prominent role whatsoever.

For its part, the immigration discourse generaly ignored the place of entry and membership
questions in the structuration of the welfare sate. Thiswaslessthe casein Europethaninthe U.S,
largely because the expulsion of class from American legd discussion has been so much more successful
than in Europe. Even fundamenta liberd, socid judtice texts, such as Michad Walzer's Spheres of
Justice, were more concerned to avoid metic status or classes of citizenship insde the welfare State
than to connect immigration from the outside to the contents of citizership.”®

In the arena of legd scholarship, andysis of these trends has been fractured, or at least
bifurcated. Some aspects of the citizenship discussion have taken place within the wdfare rights and
equal protection frameworks (including affirmative action, for example) while others were consigned to
the once-peripherd areaof immigration lav. Theimmigration law of dl countriesis saf-conscioudy
about serving the "nationd interest,” and the politica branches of government are therefore afforded
extreme latitude”” Just as we citizens, The People contest the "nationdl interest” dl thetime, so the

Journal of Comparative Law 44 (1996), p. 485; Cham Edeman, "The Judicidization of Politicsin Isradl," I nternational
Political Science Review 15 (1994), p. 177.

%See James Crowley, "The Nationa Dimension of Citizenshipin T.H. Marshdl," Citizenship Studies 2(1998), p. 165.

%At the time (1983), Walzer's discussion of citizenship and immigration was understood primarily as adenunciation of "guest
worker" second-class citizenship, asit appeared to be practiced in western Europe. Less attention was paid to his astute obser-
vation that open borders would be accompanied by closed neighborhoods (p. 38). Walzer could not at that time anticipate either
the reforms forthcoming in Europe or the massive flow of legd and illega immigrants thet was about to begin entering the U.S.

“Inthe U.S, thisis made explicit through the "plenary power" doctring, which leavesit to the political (and not judicid, i.e.
"jugtice") branches of government to devise rulesto govern the entry, Immigration and Naturdizaion of diens.

The German Foreigners Law until 1999 directed that both the right to citizenship and diens rights be keyed to
"completing the unity and freedom of Germany." ?2(1) of the 1965 Auslander gesetz stipulated that: "A residence permit may
beissued [to an dien] if the presence of the foreigner does not harm the interests of the Federd Republic.”

And of course, immigration --of Jews- istheraison dérefor Isradl: "Every Jew hasthe right to come to this country
asanimmigrant.” ?1, Law of Return. Citizenship by residence (birth on the territory) is the other means of acquiring citizenship,
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treatment of immigration and immigrants (as well as diens temporarily present) can be understood as a
resumé for the power and standing of different interestsin society. And since citizenship questions are
so much about resource allocation and distribution, one would expect class relations to be central to
immigration issues as wdl.

Indeed, some areas of law would appear to be about nothing if not about the governance of
classrdations. Thus, labor and employment law would seem quintessentialy to be about kegping the
peace between those who sdll their [abor power for awage and those who appropriate it in order to
gain the profits and benefits of that labor. The expulsion of class from American (but not German or
Isradli) labor law hasindeed been a remarkable achievement of the past haf century. Yet one knows
how it has happened both sociologicadly and doctrindly. Among other ways, by developing the
"individud rights' of people who happen to be workers againgt the "collective coercion” of class (i.e.
union) membership, the courts have undermined the place of class and solidarity. 1n the name of
individud autonomy, the law has made class disgppear from an area that we know from the historical
record was written and meant precisely to regulate class relations®®

As remarkable as the disappearance of class from labor law might be, we can at least
understand it as the victory of those dominant class interests most likely to benefit from the suppression
or obfuscation of the category in question. Not so, perhgps, in the case of immigration law. Here,
those legal forces and actors whom one would expect to represent the redistributional interests of the
lower classes have been centraly responsible for the disgppearance and exclusion of class and solidarity
from the discourse of immigration policy and law and their replacement by concern with non-discrimina:
tion and recognition.

In the U.S. debates over immigration law and citizenship issues --in Congress, in the courts, in
scholarship, and on campus-- are dominated today by what has been called a"Wall Street Journal-

29

avil rights movement™ codition of business groups, ethnic group lobbyists, and middle-class service

but it was not until 1980 that Palestinian-Arab Isradlis enjoyed secure citizenship. And, gpparently, Arab immigration or return
into lsradl isnot in the cards.

%For athorough discussion of how individua rights undermine collective dlass action, David Abraham, " Individual Autonormy
and Collective Empowerment in Labor Law: Union Membership Resignations and Strikebregking in the New Economy,” New
York University Law Review 63 (1988/89), p. 1268.

% Jacobson, p. 66 characterizesit thisway:

[L]essredtrictiveimmigration policies are intellectualy and paliticaly supported by many libera and conservative
groups. Liberd groupslike the ACLU, certain Protestant churches, Catholic associations, and others support the free
movement of people on humanitarian grounds. Conservative organizations and economists see an open immigration
policy asacorrelate of |aissez-faire economics....
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consumers. Discussion is grounded in two non-class frameworks: the free market and politica ethnic-
ity. Theinterests of business, of capita large and smdl, in maximizing immigration is Smply a part of
globa competition, of the movement of factors of production (labor, capital, whatever) as chegply as
possible from one locale to another. If dl the world's a free market and people should be able to move
to where they are needed, then restrictions and solidarities such as class or state are impedimentsto a
natura order. Thisis not very difficult to understand, especidly in an erawhere capitd islargdy deter-
ritoridized and increasingly free of palitical controls. This hollowing out of the state has certainly been
met with favorably by the courts of the past generation in the U.S., Germany, and Isragl and will be
examined below. Herel shdl argue that only a strong polity can hold out the prospect of democratic
sdf-governance with individua liberty and socid justice; only a strong state can protect against the
disntegrative forces of globd capitdism and the divisive forces of particularism and identity.

At the same time that individua's should be dlowed to move fredy, their socid clams (wages,
welfare) can in this framework only be as strong as their individua market position alows, be they H1B
Indian computer engineers, Korean grocers, or Mexican gardeners or meatpackers® This anti-class
perspective on immigration is clearly vigble in current immigration law, which is very open to
immigration and quite singy toward immigrants once here. Immigration has made the mass of residents
somewhat poorer, hurt the poor especidly, and contributed rather significantly to the growing income
disparities of the past 20 years. Thisisespecidly true of the U.S. with its wesk wdlfare Sate, but it is
a0 true of non-Jewish immigrantsin Israd, though less so in Germany.** Indeed, so atrophied is the

See dso Chrigtian Joppke, "The Legd-Domestic Sources of Immigrant Rights: The United States, Germany, and the European
Union," Comparative Political Studies 34:4 (2001), p. 339. Joppke stresses the influence of ethnic lobbying groupsin the
us

¥ There are reasons why mest and domestic services, for example, are cheaper today than 20 yearsago. |mmigrants, especialy
illegd immigrants, of whom there are over 8 million in the U.S. today, are aresponse to the need to "raise wages and
improve...conditions." As recently reported:

Until 15 or 20 years ago, meatpacking plantsin the U.S. were staffed by highly paid unionized employeeswho earned
$18 an hour... Today [they] arelargely staffed by low-paid non-unionized workers from places like Mexico and
Guatemada. Many of them start at $6 an hour.
In addition, of course, those who areillega can be threatened should they complain about infringement of their legd rights. "...It's
just the race to the bottom. Companies started bresking the unions, moving the plantsto rurd areas and hiring immi grants.”
"Mesatpackers Profits Hinge on Pool of Immigrant Labor,” New York Times, Dec. 21, 2001, p. A26 (quoting William Heffernan,
professor of rura sociology, University of Missouri).

! mmigrantsin the U.S. today tend to stay poor (if they came that way) with ambiguous prospects for their children. As
Algandro Portes has put it, ""The low wages that make foreign workers so atractive to employerstrandate into poverty and
inferior schooling for their children,” "Immigration's Aftermath,” The American Prospect (Apr. 8, 2002), p. 36.

Other low-end workers, such as African-Americans, and especidly other recent immigrants, find themsdvesin alosing
competition. See George Borjas, Heaven's Door: Immigration Policy and the American Economy (Princeton 1999); John
Abowd and Richard Freeman eds, Immigration, Trade and the Labor Market (Chicago 1991), chapts. 2, 6-8, 10; Richard
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discussion of nation and so absent the discussion of class, epecidly inthe U.S,, that criminality sets
the terms for the governance of aiens, and public concern is focussed above al on border violaions and
the law-bresking of non-citizen residents.*

1

Legdly, immigrants as a category, most often as aminority category, have generdly fared well
over the past 30 years. In both the U.S. and Germany, the disabilities they face vis-a-vis citizens have
dedlined, as we shall see™ Often this development is attributed to something called global-
ism/globdization, the emergence of an internationa human rights order, or the success of
multiculturaism.**  Much more, however, it has been individual equal protection and legal propor-
tionality doctrines that have served diens and immigrants well --while also asssting the new free-trading
globalismin eroding the socia conception of citizenship.

Class protectionism has been banished from the immigration discourse of the left and labor,
disparaged and relegated to the dustbin of California racist-exclusonists (from Justice Field in the 1830s
to Gov. Pete Wilson in the 1980s), Know Nothings, eugenicists, and the ways-charming bogeyman of
White working-class raciam. "Citizenship,” like class a solidarigtic bass for making dams, isitsdf
disdained as exclusonary as "protectionist”, the enemy of freedom/free trade. This development, which

Clark ed., The Fiscal Impact of Undocumented Aliens (Washington 1994); Vernon Briggs, Still an Open Door? (Lanham
MD 1994). James Auerbach and Richard Belous eds,, The Inequality Paradox: Growth of Income Disparity (Washington
1998), chapts. 8, 12. Though the data are, by now, irrefutable, the topic remains semi-taboo and raising it can evoke charges of
"nativiam." See Juan Pereaed, Immigrants Out! The New Nativism and the Anti-Immigrant Impulse (New Y ork 1997).

Even Isradl, with a population of 5-6 million, now has over 250,000 (non-Arab) foreign workers, mostly illega and
outside the otherwise-dense network of the socid state. David Bartram, "Foreign Workersin Isragl: History and Theory,”
International Migration Review 32:2 (1998), p. 303.

#t is striking, for example, how criminal law vocabulary and personal responsibility tropes have suffused theimmigration
debate and even thetitles of legidation. See Jonathan Simon, " Public Culture...

%For an encyclopedic look a what rights aiens do and do not have around the world, see Atsushi Kondo ed., Citizenship in
a Global World: Comparing Citizenship Rights for Aliens(London 2001). The demonstrable proof that aiens have come
to enjoy grester and greater rightsis not to underestimate outbursts of racism, hostility toward foreigners, voter support for
exduson, and thelike

¥Among the advocates of the internationalist perspective are Jacobson op.cit.; Yasemin Soysd, The Limits of Citizenship:
Migrants and Postnational Member ship in Europe (Chicago 1994); William Barbieri, Immigration and Group Rightsin
Germany (Durham 1998), Seskia Sassen, "The de facto Transnationdizing of Immigration Policy," in Chrigtian Joppke ed.,
Challenge to the Nation State (London 1998), p. 49. More baanced on this question is Ruth Rubio-Marin, Immigration as
a Democratic Challenge (New Y ork 2000).

%In 2001 the AFL-CIO, not the swiftest of organizations, abandoned its historic qualms as to the impact of immigration in the
hopes of perhaps being able to find recruits, especialy in the service sectors, for its pathetic and diminishing ranks. The DGB
(Deutsche Gewerkschafts Bund) has been very careful in the debates over the past decade not to gppear exclusionary or opposed
to amore multi-culturd Germany. A much stronger unionized sector makes the new gpproach less painful despite persistent high
unemployment. Thelsradli Histadrut seems not yet to have found its feet on these matters, having only recently been decoupled
from the state and party apparatus.
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has numerous internationd pardlds, is, | would argue, of a piece with the liberd law reform of the past
30 years or S0 in which "individud rights," "choice’ and other market-based categories have become so
centrd.

The outcome of the liberd legd transformation of the post-World War |1 and civil-rights eras
was, above dl, the cregtion of arights culture, one which is overwhemingly universalist and individudis.
This marks a substantial departure from the jurisprudence of the depression, New Dedl and war years,
which was, for the most part, internationally more collectivist and nationdl.*® Thefailure to radicalize or
push forward the civil rights "revolution” (and '68 gainsin Europe) in law hasleft a heavy libertarian
inheritance. It hasleft whole areas of law focussed on concepts that are either necessarily very
individudist (though not ways consarvative), like "choice" and "privacy” or that have cometo be
understood primarily inindividualistic terms, like equal protection and due process.”

Owen Fiss observed that in the preferred, canonic and hegemonic reading of equa protection
"rights are not only individuglized, but dso universaized” and "no person seems to be gven more
protection than ancther.” Despite its "structura limitetions' and inadequacies, the universdizing-in-
dividuaizing, contract tendency appedls to courts and resonates with cultural norms® whose originslie
in the dominance of market exchange. This version of equa protection also resonates with that libera

¥Thisisasubstantial claim but, on balance, right. In addition to the Lichtenstein op.cit. and sources cited in fn. 21, see
Lawrence Friedman, A History of American Law 2d ed. (New Y ork 1985), pp. 665ff.; Kermit Hall, The Magic Mirror (New
York 1989), pp. 247-332; Alan Brinkley, The End of Reform: New Deal Liberalismin Recession and War (New York
1995).

The German and |sradli law systems may well be following the same trgjectory but are much behind. Weimar law and
ealy |sradli law were certainly more like American collectiviam a its peak. See Giinther Frankenbergand Ulrich Rédel, Von der
Volkssouveranitat zum Minder heitenschutz (Frankfurt 1981); Menachem Hofnung, Democracy, Law and National
Security in Israel (Aldershot 1996), PninaLahav, Judgment in Jer usalem (Berkeley 1997).

¥"The dassical locus for this discussion has become Owen Fiss, " Groups and the Equal Protection Clause," Philosophy &
Public Affairs 5 (1976), pp. 107, 128.

*The preferences that Fiss records are mediated by anumber of factors. Theseindlude the broad commitment to the "rule of
law," especidly salient to the courts, the training and professiona ethos of the lawyers who argue the specific cases, and therole
of the legd processitsdf in organizing and regulaing conflicts among groups with varying power and resources. Seedso Ulrich
K. Preuf3, "Zum Strukturwande politischen Herrschaft im birgerlichen Verfassungstaat,” in Claudio Pozzoli ed., Rahmen-
bedingungen und Schranken stattlichen Handelns (Frankfurt 1976).

¥No statement of how this transpired and was naturalized hasimproved on Karl Polanyi, The Great Transformation (New
York 1944, 1957), p. 163:

To separate |abor from other activities of life and to subject it to the laws of the market wasto annihilate dl orgenic

forms of existence and to replace them by a different type of organization, an atomigtic and individudigtic one. Sucha

scheme of destruction was best served by the application of the principle of freedom of contract. In practice this meant
that the noncontractua organizations of kinship, neighborhood, profession and creed were to be liquidated since they
cdamed the dlegiance of theindividual... . To represent this principle as one of noninterference... was merely the
expresson...in favor of adefinite kind of interference, namely such as would destroy noncontractua relations between
individuas and prevent their spontaneous re-formation.
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cosmopoalitanism which prizes the universd rights of individuals as persons.

The rights-based struggle againg "discrimination” has been a struggle overwhemingly againgt
race, gender, sexudity and other failures to protect individuals equally.”® The result has been substantia
progressin the area of recognition but at the expense of class-based redistribution. Of course race
and some other qudities do very much matter in the U.S., Germany, and Isradl (and other societies) as
independent bases of excluson. But multicultura recognition palitics, againgt an overarching
background of liberd individudism, may, where integration has met tough resistance or been forsaken
by awesk state, be as much adodge as a solution.**

For those whose focus is race and ethnicity based, Immigration Law has become one more
theater for fighting "exdusons” Theinterests of once-or-till oppressed brown, black, yelow, hispanic,
gay, or other people are accorded primacy with little attention paid to the class location of immigrants or
their impact on the existing American class Sructure. Raisng questions of classis seen perforce as an
exdusionist defense of white privilege and an undermining of the entire multiculturdist agenda.
Conveniently, this radicaism permits middle class dements to speak as vox populi while also overseeing
immigrant enclave cultures and supplying the lower reaches of the economy with chegp labor, generdly
a the expense of other minorities and recent immigrants™ and the pace of development "back home"

Every cycle of neo-liberalism reinforces or reinvigorates this dynamic, which suggests that there are counter-tendencies that
cannot be diminated completdy. Maybe citizenship is one of them?

“*The awkward term "dassism" is occasionally heard on campuses, but, again, it is not about class palitics or class advocacy
but about discrimination or unfairness.

“This seems the underlying tension in K. Anthony Appiah and Amy Gutmann, Color Conscious (Princeton 1996), pp.
104, 138ff. Recent ethnic violencein Britain hasled to areconsderation of that country's multiculturdism. Asone Afro-
Caribbean worker put it, "if society had shown us years ago that it wanted us, it wouldn't have driven usinto thiskind of
protectiveness." "Britain's Nonwhites Feel Un-British Report Says," New York Times, April 4, 2002, p. A13.
Multiculturalism produced the opposite of what it intended and left immigrants looking backward rather than forward.

The abandonment of racial integration by awesk state was clearly spelled out in Milliken v. Bradley, 418 U.S. 717
(1974), where it was held that since the suburbs of Detroit did not discriminate againgt the children of Detrait, they could not be
mede to share the burden of busing for integration. This case followed alonger conservative-libertarian tradition of limiting the
use of schoolsfor socidization and assmilaion; see Pierce v. Society of Sisters 268 U.S. 510 (1925) (state cannot force dl
children to attend public secular schools); Meyer v. Nebraska 262 U.S. 390 (1923)(use of non-English languagesin school
ingtruction could not be barred). With laws like that, the French Third Republic would never have survived, et done developed
solidarisme asasocid philosophy. Jack Hayward, " Solidarity: The Socid History of an Ideain 19th Century France,"
International Review of Social History. 4(1959), p. 261; idem. "The Officid Socid Philosophy of the French Third
Republic," International Review of Social History 6 (1961), p. 19.

“?Thisis the underestimated underside of the extraordinary volume of studies produced by Algjandro Portesand his colleagues

on Miami and other key cities. Portes, "Immigration's Aftermath,” op cit. p. 37 has warned that:

If the United States wants to keep indulging its addiction to cheap foreign workers, it had better do so with

full awareness of what comes next.

Seedso, with Alex Stepick, City on the Edge: The Transformation of Miami (Berkeley 1993); with Reuben
Rumbaut, Immigrant America: A Portrait (2d ed Berkeley 1996) and Legacies: The Story of the Immigrant Second
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Low-paid immigrant workers often displace or join the existing underclass with their citizen-children
facing downward mohility to boot.

With their rdentless talk about discrimination and difference, the proponents of anti-foundationa
and post-Marxist discourses often seem to serve the anti- solidarigtic multinationd capitalism they daim
to rgect. Despite their invocations of globa capitaism, these discourses, "notwithstanding their self-
conscious arrogation of a politically progressive posture, become obfuscatory languages of globa capi-
talism itsalf in their ingistence on the autonomy of the culturd, the deterritorialized, and the different.™

The practica result of the refusal of class and the disavowd of the Sate isthat diens and immi-
grants are viewed and judged as "assets’ more or less valuable resources for an economy rather than as
potentia "citizens'. Occagondly immigration is viewed as aform of international class redistribution, a
kind of trandfer policy in lieu of foreign aid. Certainly there is no doubt that remittances home often
dwarf other forms of weslth transfer, even as foreign workers themselves lower domestic wages™

v
A Post-Westphalian Neo-L iberal Order?
How have we come to this pass? The following factors have caused or set in motion arange of

socid and lega developments that have undermined the public and nationd framework of life and
thereby weakened the content of citizenship, lessened the disabilities faced by resident non-
citizens, reduced the level of solidarity in the respective societies, and made life less onerous for
those who may be construed or constructed as minorities.

?Notwithgtanding somewheat different timing, the U.S., Germany, and Isragl have dl witnessed a
crisis of the Keynesian welfare state (KWS). Suffice it to say without going into detail here, that
beginning around 1973 all three countries witnessed a process of stagflation resulting from the dedlining
politica and fiscd viability of wefare sate mechanisms. The rising costs of maintaining popular

Generation (Berkdey 2001). David Rieff's monographs on Miami and Los Angeles are very helpful in thisregard, Going to
Miami: Exiles, Tourists and Refugeesin the New America (Boston 1987) and Los Angeles: Capital of the Third
World (New York 1991); Harris Miller, "The Right Thing to Do," in Nathan Glazer ed., Clamor at the Gates (San Francisco
1985), pp. 49-55.

“Kunal Parker, "Officia Imaginations. Globalization, Difference and State-Sponsored Immigration Discourse” Oregon Law
Review 79(1997), pp. 691, 697.

“Sometimes governments see it thisway, too. See"U.S. Regects Bid to Double Foreign Aid to Poor Lands" New York
Times Jan. 29, 2002, p. A11. The UN has established agod (right or wrong) of .7% of annua GNP to be transferred from rich to
poor countries. The U.S. levd is.1%; only Denmark, Holland, Norway and Sweden --al immigrant-unfriendly countries—- have
met the 7% Queried on this, an annua U.S. immigration quota of 1.2 million could be cited.

Annua remittances from the US to Mexico now tota $9.3 billion and feature cross-border ATMss (unencumbered by
legdity of account holder's presence). They are the third-largest source of income for Mexico, thelargest of dl for El Sdvador.
"Big Mexican Breadwinner: The Migrant Worker," New York Times, March 25, 2002, p. A3.
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legitimation through redigtribution began to impede the processes of capital accumulation.

Fiscal crises swept through al three countries as the costs of maintaining pro-welfare-state
political codlitions rose disproportionately.® Private capital began investment owdowns (at least
within their own countries) while mobilizing politicians againgt tax-and-spend policies. Propostion 13in
Cdifornia, which in 1975 put a cap on property taxes, marked the first successful uncoupling of the
middle class from the tax and spend modd of the socid state. Later, once the safety nets were
ghredded in the big countries, others generdly had to follow.

The U.S. in the "70s, Germany in the 80's, and Isradl in the '90s al underwent smilar
processes.*® Everywhere these crises not only undermined weslth redistribution but also the very palitics
of class-based compromise that had stabilized society and indtitutiondized solidarity. Everywhere
courts and legidatures weakened the concepts of welfare rights and cut short any extension of
nondiscrimination principles to economic inequalities.”’

Heretoo the U.S. led theway. Aswe shall see, courts Sgndled legislatures that the path was
clear. The processwas dower and less complete in Germany, where a positive-rights Congtitution
provided welfarism a stronger anchorage™ and where paternalistic Christian Democrats were as
wedded to social security as strong trade unions. Y et in Germany, too, what was atrend is now amost
abasdine. Inlsrad, with its strong collectivist and Satist tradition and highly solidaridtic citizenship
ideology, change was ddlayed even longer. Only in the 1990s was libertarian reform marshaled to de-
collectivize labor and socid relaions and unloosen the individudization of market and society.

Nonetheless, policies of socid solidarity have been abandoned nearly everywhere. The post-
Fordist project or the "Schumpeterian Workfare State," asit has come to be called,” is concerned with

“Wdfare sates were suddenly discovered, at least by their opponents, to be: unaffordeble, self-aggrandizing, demordizing,
inefficient, demand generating, demographicaly unbaanced, New Classraisng; highly regressivein maintaining the universdist
principle rather than stigmetizing recipients ("you want Head Start? give me Berkeley!"), free-riding havens unable to prevent
contracting oLt....

“8See James O'Connor, The Fiscal Crisis of the State (New York 1973), Mark Tushnet, Red, White and Blue (Cambridge
1988); Claus Offe, Contradictions of the Welfare State (Cambridge 1984); Gesta Eping-Andersen, Politics against
Markets (Princeton 1985), idem. Three Worlds of Welfare Capitalism (Princeton 1990); Ran Hirschl op.cit., Michael Shdev,
Labor and the Political Economy (Oxford 1992).

“"See David Abraham, "Liberty without Equaity: The Property-Rights Connection in a'Negative Citizenship' Regime," Law
& Social Inquiry 21:1(1996), p. 1; Rand Rosenblatt, "Socid Duties and the Problem of Rightsin the American Welfare State”
in David Kairysed., The Politics of Law (New York 1990), p. 90. Thework of William H. Smon and Michadl Katzis
invduable here

“8For an introduction, see Donald Kommers, " German Constitutiondism: A Prolegomenon,” Emory Law Journal 40(1991),
p. 837.

“*The phrase " Schumpeterian Workfare State” is from Bob Jessop, " Toward a Schumpeterian Workfare State?' Studies in
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the promotion of production, organization, and market innovation; the enhancement of competitiveness
in open, free-trading economies, mainly through supply-sde intervention; the subordination of socia
palicy to the needs of labor market flexibility; the remova of market rigidities generally-- whether they
lay inthe redm of production or circulation (trade); and absolute factor (capita and labor) mobility.

Factor mobility wreaked specia havoc on more developed welfare states. The presence of
semi-members, like guest worker denizens, could threaten socid rights because history and culture (and
increasingly rdigion) do not effectively link them to the full members. To lessen the distinction between
diens and citizens, without integrating the former into a"closed shop" where labor costs are removed
from competition, risked serious deterioration of the socid wage that had been so centra to equality
within the welfare state and national community.™

Asan incipient form of socid citizenship, the democratic welfare state enabled "justice and the
rule of law, the democratic demand for voice and equd rights, and the communitarian concern for
solidarity and collective identity" to come together.> Over the last twenty-five years, the socid rights
that were part of being or becoming a citizen, of enjoying a citizership that took class warfare off the
agenda, have begun to vanish. The lifeboat of citizen security turned out to be chained to the ship of
capitalist insacurity.

?Whether out of defeetism or impatience, civil rights movementsin all three countries
shifted from integrationist, solidaristic strategies to segmented, group rights strategies. Asthe
pressure for color-blindness, secularism, objectivity, and neutrality gave way to pressures for affirmative
action, group rights, etc. the courts (even more than legidatures) responded by reaffirming avery
universaist/ individualist conception of equa protection. Equal protection rights have not only been re-
individualized, but aso universalized, with no person or group seeming to be given more protection than
another.

Theresult in dl three countries, despite very different starting points, has been an enlargement of
the citizenry and of the nation and a recognition of its diverse membership, but the diminution of the
date's aility to redistribute. A greater divergity of life forms, identities, and life-ways has come to be

Political Economy 40:7-39 (1993)

T aking wages out of competition is, of course, one of the core tasks of labor organization. As Gary Freeman noted years
back, "Migration illustrates both the logically closed character of the welfare state and the difficulty with which that closureis
maintained." "Migration and the Palitical Economy of the Welfare State" Annals of the American Academy of Political and
Social Science 485(1986), pp. 51, 63.

*1Jean Cohen, "Changing Paradigms of Citizenship and the Exdlusiveness of the Demos," I nter national Sociology 14:3
(1999), p. 252.
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recognized (gender, sexud, ethnic, religious etc.) but obligations of mutudity have been rgjected. The
politics of diversity and recognition have emerged from a Situation where the Right will not redistribute
resources and civil rights forces will not push for integration or, as regards immigrants, assmilation.
Group recognition and group rights offer atempting but costly aternative>

Inthe U.S,, the redistributional and regtitutiona arguments made, for example, by Justices
Marshal and Bremnan in the foundatiord affirmative action case of Bakke (1978) have nearly disap-
peared and been displaced by what were origindly only tactical arguments about diverdaty. Putting a
finger on the scae on behdf of correcting a specific socid and historical group injustice has given way to
cdebrating diversity.>® As the poor have become poorer than others the past thirty years, in part on
account of immigration and the neo-liberal package,™ some minority rights groups and intellectuals have
responded with group rights/recognition strategies. in education, for example, by demanding bilingua
education-- sometimes with extraordinaily tdling implications™ Bringing the formerly private into the
public has certainly accelerated recognition of both individudity and otherness, as even a cursory glance
at not only American but dso German and even Isragli schoolyards would show.

The pace and contours of this change have varied among the three countries with the U.S. being
firs and going furthest. But even in Germany and Israel, the heat below the melting pot has been turned
down. The universdist cosmopoalitan Danny "the Red" Cohn-Bendit became a Senator for Multicultural

*20n the socid costs, see Claus Offe, "Group Rights and Constitutiondism,” Journal of Political Philosophy 6:1(1998),
p. 1. Seethe American positions assembled in Noah Pickus ed., Immigration and Citizenship in the 21st Century (Lanham
Md. 1998).

**Thisis not an argument againgt affirmative action but a query asto for whom and why. Thereis ahuge distance between
Bowen and Bok and even Orlando Patterson, al of whom are pro.

*'See the literature cited in fn. 29, supraaong with recent essays by Christopher Jencks, Tom Espinshade, and David Card.

*Thisisathicket with positions animated, at least sometimes, by the best of intentions. But thereisa logic to positions.
Here avery troubling recent example: José Pereaiis an officer of the Mexican American Legd Defense and Educationa Fund (a
name cloned from the NAACP-L DEF) and executive director of Engish Language Acquisition for the Denver Public Schools. He
assertsthat the banning of "native languages' in classrooms there would be comparable to "the Soviet Union'simposing the
Russian language on its satellite republics." Itisnot clear if Pereameant the non-Russian Republics of the USSR or if he
meant Eastern Europe. But what is the conception of (immigration to) the U.S. that underlies his metaphor? Or will therebea
reconqui staliberating Colorado from the U.S. Empire and returning it to its Spanish-gpesking sdf? Colorado: jem'en
souviens?

Most supporters of minority group culturd rights make a distinction between separate historica cultures (Belgium,
Canada) and new immigrants. Seefor example, the highly-influentia work of Will Kymlicka, Multicultural Citizenship (New
York 1995), Politicsin the Vernacular: Nationalism, Multiculturalism and Citizenship (New Y ork 2001), and with
Wayne Norman, eds. Citizenship in Diverse Societies (New York 2000). Note that Appadurai considers this multicultura
model aready outdated and displaced by the diasporic.
Pereainsgts that the Spanish language and an Indianized Catholicism are centra to hispublic aswell as private identi-

ty, and must be protected. Why?1 kid you not: Pereaclams hisfamily were Jewswho left Spain for Mexico 500 years ago, and
he does not want to lose hisroots again. "Foes Cite Ineffective Schools, Ethnic Friction," Denver Post, Feb. 10, 2002 (on line).
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Affairs and author of amulticultur manifesto.® After much hesitation, respectable public opinion in
Germany came around, if not to celebrating as least to working with difference and diversty. Evenin
Jewish Igradl, divergence from the labor-pioneer moda type has become much easier; Russans and
Ethiopians today have opportunities to be "themselves' not enjoyed in the past by Moroccans, Y emenis,
or central Europeans.”

Group particularity may be recognized through group rights, as in the soft case of Denver's
educationd hilingudism, or viaits goparent opposite-- an individud rights discourse, as in the case of
the Mudim headscarf (foulard) issue in both France and Germany. Beginning from rather different
garting points, the outcomes in France and Germany proved quite smilar.

Liberty of belief and secularism (laicism) are both centrd to French law and society. Both have
repestedly been enshrined in the Congtitutions of France. Secularism has been especidly important to
the educationd system, where it has functioned to creste a common culture, one which dl could (and
must) enter. Freedom of beief, for its part, guarantees dl, including students and teachers, the right to
express their memberships and beliefs. Until the mid-1990s, resolution of the tension between
separation and free exercise principles took the following form: Wearing Signs of religious membership
(likeafoulard) a school isnot incompetible with secular education, but a) a pupil could not refuse to
attend a class on the grounds that it was irrdigious, b) the wearing of rdigious symbols could not pres-
sure, provoke, proselytize or be ostentatious, and c) religious symbols could not interfere with the
objectives of public education, including gender equdity. In cases of conflict, the rdigious symbols were
required to yield.>®

At the end of the decade, the French courts changed course and --following the American
multiculturalist modd-- concluded that " Secuarism is no longer a principle that forbids any rdligious
manifestation but a principle that tolerates every rdigious manifestation” that does not infringe on the

*Daniel Cohn-Bendit and Thomas Schmid, Heimat Babylon: Das Wagnis der multikulturellen Demokratie (Hamburg
1992). Interestingly, Cohn-Bendit recognized the linkage between multi-culturalism and neo-liberdism in the "unintelligibility”
(Unibersichtbarkeit) of risk society, aplace where"one'slife planis no longer set out; much more than before, one hasto
cregteit for himsdf." Diverdty, not uniformity, yet adiversity founded on the understanding of certain shared obligatory values,
p. 319.

*'See Tom Segev, 1949: The First Israelis (New York 1986), The Seventh Million: The Israelis and the Holocaust
(New York 1991) both document the intensive |sradlification of Jewish immi grants from the continents in the nation building
sage. Yoav Appd, "Y emenites Reject Isradl Inquiry” (AP, Nov. 6, 2001) citesthe President of Isradl rejecting the findings of a
third commission that determined yet again that Y emeni infants were not stolen and given to European couples.

*Claire Sass, "Mudim Headscarf and Secularism in France," European Journal of Migration and Law 3(2001), pp. 453
4.
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security of pupils and school.” One must infer that individuals have the right to make themsdlves a
separate group.

If the objects of the state have individud rights, what about the agents of the state? Germany
has much less of a secular tradition than France or the U.S. (though more by far than Isradl), but it hasa
very drong tradition of civil servant neurdity and universality. What happens when Mudim public
school teachers wish to wear fouards?° Prior to 1998 most German state courts held that wearing a
foulard was inconggtent with the principle of neutrdity, itself egpecidly binding on civil servants
obligated to parents and pupils, even if it was otherwise guaranteed as an expression of freedom of
religion. Since German schools do have in-house rdigious ingruction for dl faiths (something Americans
might remember from the '50s. "R.1."), the teacher teaching Mudim children Mudim religion could wesar
afoulard, but not the teacher teaching secular subjects to a mixture of students.

The tide hasturned in Germany aswdl. A greater recognition both of individud rights and of
dterity improved the stuation of minority and immigrant communities. Within the same logic, the Con-
ditutiona Court commanded the remova of Crucifixes from secondary schools and dlowed the entry of
the teacher en foulard. A teacher who does not attempt to indoctrinate his or her pupils cannot be
deprived of hisor her private human rights while the Crucifix placed on the wall compels confrontation
with non-adherents and so must come down.** Old bottles; new wine,

?The demise of the Soviet Union, whether inevitable or the result of relentless hodlility,
everywhere unleashed a neo-libera offensve. Labor and Democratic parties dmost everywhere moved
rightward and withdrew from socia democratic redistribution projects. Clinton in the U.S., Schroeder
in Germany (especidly after the gection of the last Keynesan welfarigt, Lafortaine), and Barak in Israel
al took the Third Way, neo-liberdism with a human face and a concern for developing human capitd
through education. No longer was it necessary to engage in socia and economic redistribution, or even
foreign ad, as an insurance policy againg potential sympathy for Communism. Everywhere free-market
liberdism was ascendant with no dterndives in Sght: capitdliam or barbarism. In some parts of the
world thisled to and isleading to ruin, but in other places digtinct advantages were to be gained. Indl
three countries under consderation here, growth in GNPs succeeded the earlier stagflation, but

*Consail d'Etat, 20 octobre 1999, Epoux Ait Ahmad; Saas, p.455. Take that Emile Durkheim.

%The more decentralized German system initially produced a spate of conflicting rulings; see EW. Bockenférde, "'K opftuch-
sreit' auf dem rictigen Weg? Neue Juristi sche Wochenschrift 2001:10, p. 723; Anne Debus, "Der K opftuchstreit-- Gedanken
zu Neutrdlitét, Toleranz und Glaubwirdigkeit,” Kritische Justiz 1999, p. 430; UIf Haulder, "Mudim Dress Codesin German
Sate Schools" European Journal of Migration and Law 3(2001), p. 457.
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inequality worsened.”?

Certainly the widespread tendency toward more open borders (as well as the growing numbers
of people interested in crossing them) is a post-Soviet phenomenon. The abandonment of import-
subgtitution, quas-autarkic economies in much of the Third World has led to abundant immiseration and
migration as well as the boundless penetration of foreign capital into dependent societies. Mexico,
Eagtern Europe, and Russia have been the largest feeders of surplus population to the U.S., Germany,
and |sradl respectively, mostly because of the freeing of surplus populations by a free market. Once
"sheep ae men,” now NAFTA, the IMF and post-Zionism just send them northward or abroad.

Whatever its grave defects, the existence of the Soviet Union afforded countries as far-flung as
South Africa, Indiaand Argentina development strategies less dependent on migration and proper
location in the food chain of the world economy. In addition, as the deterioration of most African and
Caribbean countries mekes clear, the smal modicum of aid that used to flow from the bipolar capitds
has nearly sopped. Finaly, andysts have begun to identify and delinegte the Soviet rolein the
expansion of rights and equdity inthe U.S. itsalf.%

But it isaso possble that "peace” has made for greater rel axation and domestic tolerance of
difference. Whether this can be sustained remainsto be seen. Still, it is certainly impossible to
understand the Greens, the substantia revision of Germany'simmigration and naturdization laws, and a
growing cultura plurdism in Germany without the end of the Soviet Union. Likewise, the Odo and so-
called peace processes are or were coterminous with libera condtitutionaism and cultura plurdizationin
Israel. Both had banner years starting in 1992, and neither would have been possible were a Soviet
counterhegemon ill on the scene. Even inthe U.S,, and despite the fact that the "peace dividend" was
quickly redistributed upward, openness triumphed: NAFTA, freer free trade, record immigration
numbers, relaxed borders, and a new cosmopolitanism marked the decade. The airport lounge and
American Express card began to seem more important than the downtown and the passport.

®!The latter ruling is not yet as definitive as the former; HauRler, p. 470.
82As Shdev putsit for |srad and generdly:
liberdizaion measuresin the context of increesing globalization have ahigh potentid for generating distributiona
'shocks." The obvious winners are capitdists...and business executives, dong with the foot soldiers of liberdizaion--the
middlemen and women of the 'professiond’, 'service,' or 'new' class.
Israel in the 1990s went from one of the most egditarian of developed societiesto one of the most inegditarian. "Liberdization
and the Transformation of the Political Economy," in Shefir and Peled eds,, p. 147.
83See for example Mary Dudziak, Cold War Civil Rights: Race and the |mage of American Democracy (Princeton
2000) who reminds us how much of the domestic desegregation effort was undertaken to rebut Soviet advancesin the Third
World. Clearly, trying to keep the Paul Robesons at home was insufficient (and stupid).
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The advance of human rights internationalism, EU and transnational entities, NGOs and
the like, have fostered a sometimes-illusory post-nationalism. International markets and mass
migration are old phenomena, but the existence of an internationd civil society --beyond a cosmopolitan
dlite stratum-- would indeed be something new.® Such an internationdl civil society would give weight
to the universalist dimension of human rights discourses.

Curioudy, a growing recognition of difference and respect for "others' has been linked to a
certain kind of universalism, one that comes at the expense of sovereign nation states. Internationd
Crimind Courts, human rights tribunds, refugee commissons, multilateral peacekeeping forces and the
like pardld structures such asthe WTO, GATT, and IMF. Claims by those outside a state's borders to
intervene ingde in the name of justice mirror the obligations of othersto act beyond their own borders.
Yet, evenif vaid, such damsrisk depreciating and impoverishing dtizenship in individud states while
cdaming to drcumvent local cowardice and ineptitude.

Human rights and state sovereignty clams may comeinto corflict with each other, but the latter
may aso be avehiclefor such rights. Thisrelationship has been a problem since the revolutionary
Declaration of the Rights of Man and Citizen of 1789. Why would the universd rights of man require
the particularism of citizenship? AsHannah Arendt explained it, "abstract” human beings existed
"nowhere’. Hence,

Thewhole question of human rights... was quickly and inextricably blended with the question of
national emancipation; only the emancipated sovereignty of the people, of one's own people,
seems to be able to insure them.®

Mogt nation states today judtify their legitimacy on the basis of universalist human rights principles
mediated through their particular history and indtitutions. As Benhabib has observed,

The tension between the universdistic scope of the principles that legitimize the socia contract
of the modern nation, and the claim of this nation to defineitsdf as a closed community, plays
itself out in the history of the reforms and revolutions of the last two centuries®

Onerisk, of coursg, isthat nation-states may equate the citizen with the member of the higtoric-
ethnic nation, thereby collgpsing aworthy political and legd category into an inegditarian schema of

#Not only does "globalisation seem[] to lead inexorably toward more diverse societies and multicultura citizenship," but it is
doing so now for the first time for redly large numbers of people; Stephen Cadtles and Alastair Davidson, Globalization and
the Palitics of Belonging (London 2000), p. 280. Kastoryano op cit. makesasimilar algument.

Hannah Arendt, The Origins of Totalitarianism (New York 1951, 1979), p. 291. On how this citizenship activatesand is
activated, see William Sewell, "L e Citoyen/la Citoyenne: Activity, Passivity and the Revolutionary Concept of Citizenship," in
Colin Lucased., The French Revolution and the Creation of Modern Political Culture (New York 1988), p. 105.

%Sayla Benhabib, "Citizens, Residents and Aliensin a Changing World," Social Resear ch 66:3 (1999), p. 735.
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firg-class and second-class, more-and-less citizens by nationality or ethnicity. Here Arendt's
experience as arefugee, Someone made stateless on account of her ethnicity, led her not to turn against
gates and toward human rights internationalism but rather to ingst that states be civic politieswith
citizenship based on legd criteria. All those born into aterritorid state had the humean right to atizenship
init. Universdism and corgtitutionaism would thus temper the demos.

The development of an international human rights regime has been pushed forward and earned
praise from many quarters, but ordinary citizens, who might have some voice in a democratic nation-
state, are here unrepresented.®” But voice may not be the basis of loyalty if what one ultimately seeksis
"human rights, consumer style, anti- statism and media glitz.®® No wonder Michael Jordan was the par
excellence symbol of Americaduring the 1990s. Beethoven becomes "world best,” and his league of
nations becomes a free trade zone.

On the other hand, there is no digputing that internationa minimum standards may be higher than
those prevalling in any given territory. In some settings, such asthe EU, the component states enjoy
aufficient democratic legitimacy that they can cover the legitimacy deficit of indtitutionsin Brussdls,
Strasbourg, and Luxemburg. Whether a"European citizenship” or "rights consciousness' will emerge as
aresult is till an open question.* Trans- and post- projects remain less viable where the under-
lying legitimation is more problematic or the nationd differences to be bridged or encompassed broader.
Alternatively, such projects, as arguably was the case in Y ugodavia, become an update of NATO-
peacekeeping, an internationa gloss on ahegemon's project. A post-Westphalian world need not
provide its inhabitants greater opportunities for citizenship and its benefits at least not in the absence of
democratic forms.”

V
Law asldeology, Terrain and Coercion
Why put law near the center of one's concerns? In this context, the first reason is obvious: it is

the law that largdly determines who isa citizen (or how much of one) and who isnot. The law was criti-

®"Compare the claims of Peter Spiro, "The Citizenship Dilemma," Stanford Law Review 51(1999), p. 597 who champions
these organizations as platforms and Ruti Teitel, Transnational Justice (New Y ork 2000) who claimsthat most polities cannot
internaly generate norms as effective and progressive as those imposed through internationd claims.

®Appadurai op.cit, p. 804.

#9See Ulrich PreuR, " Antrag auf Gewéhrung ener Sachbeihilfe fiir das Forschungsvorhaben 'Concepts, Foundations, and Limits
of European Citizenship™ (ms Bremen 1995); "Problems of a Concept of European Citizenship," European Law Journal
1:3(1995), p. 267.

"NGOs are not nations or states or peoples. They are for the most part corporations Nor are post-national nations
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cd, for example, in depriving mosgt African-Americans of formd citizenship, even personhood, until
1866 and of red citizenship (as opposed to nationdlity) for another century thereefter. In somere-
spects, that condition continues.” Law for along time prevented most Asians from naturalizing as
Americans while the same law guaranteed that their children would be born citizens with no further
qualification needed.” Law governs the entry and residency of outsiders and the process of "natural-
ization" into citizenship. Rules are indisputably vitd.

Nonethdless, the law is dso ideology, a mediated superstructure. One might learn more about
changes in migration and citizenship through the study of the rise and decline of the Fordist-Keynesian
dud- hegemon materid world. On the other hand, the law shapes corflicts and "switches' outcomes.
AsWeber put it,

Not ideas, but material and ided interests, directly govern men's conduct. Y et very frequently
the “world images that have been created by “ideas have, like switchmen, determined the
tracks aong which action has been pushed by the dynamic of interest.

Or, in Antonio Gramsci's version, law helps "creete the terrain on which [we] move, acquire
consciousness of [our] position, struggle, etc.™”

Legd and ethica reconsideration of the status of "others’ --among them, resident diens, new
immigrants, and those illegally present-- has been a centrd legidative and judicia as well as scholaly
concern in many countries. The U.S., Germany, and Isradl have of late seen legidative inititives as well
as broad-reaching high court opinions. On balance, receptivity and respect are more characteristic of
current tendencies than are exclusionary tendencies. | think it safe to suppose that events of the past
months or even past year and a half cannot reverse these deeper trends.™

By emphasizing individual rightsin asocia regime of diverse individuds, by recognizing a
weakened public/private distinction, and by ingsting that a sate may only act "proportionetey,”,

necessarily more humane: Queer Nation at war with Aryan Nation alied with Anti-abortion Nation...

William Julius Wilson, for example, argues that the isolation and ghettoization of the inner-city poor deprives them of
citizenship, precisdly its socia membership aspect; " Citizenship and the Inner-City Ghetto Poor," in Bart van Steenbergen ed.,
The Condition of Citizenship (London 1994).

Thismay be viewed as contradictory or nat, as one chooses. Wong Kim Ark, 169 U.S. 669 (1889) found that there was no
contradiction between the permissible bar on Asan naturalization, indeed the complete excluson of Chinese on grounds of mord
and racia unfitness or any other grounds, and the citizenship birthright of their U.S.-born children.

™ Max Weber, "The Socid Psychology of the World Religions” in Hans Gerth and C. Wright Mills eds,, From Max Weber
(New York 1946), p. 280; Antonio Gramsci, Sel ections from the Prison Notebooks (New York 1971), p. 377.

"ndeed, one could make the case that the past months have begun a coming-out time for Mudimsin the U.S. Such moments
can be dangerous but dso rewarding. Asto Europe, Riva Kastoryano's Feb. 21, 2002 report on Mudimsin France and Germany
since September 11 comestoo late for consideration here.
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domestic courts have allowed a grester and more visible presence for diens.” Legidatures too have
preferred principles of liberd individualism over those of collective solidarity, at the expense of the
welfare Sate, to be sure, but to the advantage of people not at the citizen core of society. Much of the
putatively "anti-immigrant” legidation of the 1990s is better understood in an opportunist anti-crime,
anti-welfare context-- the number and diversity of immigrants hasin fact been growing steedily for over
three decades.

On the German side, parliamentary resistance to accepting the fact that Germany is"aland of
immigration” has now been overcome,” and acceptance of the multicultural composition of German
society has been gaining ground in theory aswell asin practice. Notwithstanding some setbacks and
dilution, Germany in 1999 saw the passage of itsfirst immigration and naturdization law since the
Reichs- und Staatsangehdrigkeitsgesetz of 1913 and the first ever embodying some jus soli principles.
2002 will seethe first immigration-attracting immigration law in modern German history. Evenin lsad,
individud rights came to the fore in the courts after 1992 with the passage of a series of individua and
market-oriented Basic Laws of congtitutiond civil rights standing. The democratization of |sradl a the
expense of its Zionit pillar could possibly resume. Almost everywhere rights and duties are lessened
and discriminations among residents and between citizens and diens narrowed --whether not enough or
too much is atopic of lively debate.”’

The American and German legd systems are ordinarily thought of as tregting their firg-time
entrants, resdent diens, and would-be citizens rather differently. Inthe U.S. asin Israd, entrants have
long been presumed to be on the road to citizenship. Indeed, in Isradl, immigrants have been accorded
gpecid benefits to facilitate absorption; the raison d'ére of the state isto gather in adiaspora. In
Germany, this presumption has not guided policy: even before 1870, the German states maintained a

"The discursive structures through which this has taken place are independently worth alook but cannot be addressed here.
See David Abraham, "The Good of Bandity? The Emergence of Cost-Benefit Analysis and Proportiondity in the Treatment of
Aliensinthe U.S. and German," Citizenship Studies 4:3(2000), p. 237; Nicos Emiliou, The Principle of Proportionality in
European Law (Boston 1996); Joppke, "The Legd Domestic Sources' op cit.

"*More on thisbelow. Article8 of the Reichs- und Staatsangehorigkeitsgesetz of 1913, providing for naturaization, was
in effect (not counting the Nazi interregnum) until 2000. Thelast version of the guiddines 2.3 to Art. 8 read: "...Germany isnot
animmigration country; it does not seek to increase the number of German citizens through naturdization.”

"For the U.S, Linda Bosniak is mogt effective for the not-enough case, "Membership, Equdity and the Difference that Alien-
age Makes," New York University Law Review 69 (1994), p. 1047, "Universd Citizenship and the Problem of Alienage”
Northwestern University Law Review 94(2000), p. 963; for the too-much case, Peter Schuck, "The Devauation of
Citizenship," in Rogers Brubaker ed., Immigration and the Politics of Citizenship (Lanham 1998), p. 54, "The Revauation
of Citizenship," in Christian Joppke ed., Challenge to the Nation State (New York 1998). For Europe, Zig Layton-Henry
ed., The Political Rights of Migrant Workersin Western Europe (London 1990).
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body of foreigner law, Auslanderrecht, that assumed the normdity and even permanence of resident
dien gatus. Wheress U.S. immigration law was long an aspect of the sovereign's plenary foreign policy
power, German foreigner law was one of the core arenas of domestic policing (Polizeimacht).

In the view of many, the U.S. is characterized by a"thin," equa protection modd of mostly
negative rights citizenship. Civil rights and physical and socid mobility are dmost dl that autonomous
individuals need. Lega equality isabout due process and equa protection for persons. The anti-
discrimination model of equd protection is hegemonic and makes group rights problematic while dso
impeding the eaboration of socid rights to education, housing, etc. The American immigration regime,
in turn, "pays little attention to the thin fabric of socid and palitica rights that US citizenship entalls' and,
instead, triesto "create many jobs and keep them relatively open to internationd abour."”

Thus, the American "system” is about large numbers of immigrants, large numbers of available
jobs, easy adjustment between types of visa permissions and statuses, easy trangtion to citizenship
through naturaization and immediate jus soli birthright citizenship, poor border control, overburdened
adminigrative gpparatuses, negligible deportation rates, paltry socid benefits, and minima benefit from
obtaining dtizenship.

By contrast, German citizenship, like (Jewish) Isradli, is perceived as "thick," with sharper exclu-
sions and greater and more explicit socid rights and duties. Until very recently, Germany's entry regime,
in turn, was marked by strong border and internal adminisirative gpparatuses, little likelihood of adjust-
ment between and among categories of visa permissions, an exceedingly low naturdization rate, no jus
soli birthright citizenship, highly regulated labor markets, astrong system of available socid welfare
benefits, and a high salience to citizership.” Where U.S. citizenship is putatively condtitutional and
consensud, Germany, like Israel, has privileged ethno-culturd identity and nationa belonging within
formal democracy.® American citizenship thus seems alesser marker, easy to obtain; German and
|sradli a greater, more difficult marker to acquire. For some, the lesser importance of the

"®Thomas Heller, "Change and Convergence: is American Immi gration still Exceptional," in Kondo ed. op cit, pp. 196-7.
Heller's emphasis on "exit" and mohility in the U.S. regime --as opposad to "voice" and engagement in the European is redolent of
Sombart's focus on immigration as one reason there was No Socidism inthe U.S. See dso Robert Wiebe, Self-Rule: A Cultural
History of American Democracy (Chicago 1995).

"Heller, op cit. p. 214 argues that membership came to mean more in Europe because: population was denser, effective
bureaucracies aready existed, externd thrests required a standing military, states had to compete for loyalty from populations
whose identities had been fluid or locdl for along time, mercantilist and imperid traditions has established interventionist
government, and politicd rights were dow in developing.

8For interpretations of "ethnic democracy in Israel, see Sammy Smooha, "Minority Statusin an Ethnic Democracy: The
Status of the Arab Minoarity in Isradl,” Ethnic and Racial Studies 13 (1990) p. 389; Yoav Pded, "Ethnic Democracy and the
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citizenship marker in the U.S. has been afdicitous thing. "Remarkably enough... happily-- the concept
of citizenship plays only the mogt minima role in the American congtitutional scheme," wrote Alexander
Bickel, convinced that

areationship between government and the governed that turns on citizenship can
aways be dissolved or denied.... It has aways been easier, it aways will be eesier, to
think of someone as a noncitizen than to decide that he is a non-person.®

Others, on the other hand, like Peter Schuck have complained that

...the courts, by interpreting the equaity and due process principles more expansvely, have
subgtantialy reduced the vaue of citizenship to legd resdent diens. ...[the margnd benefits of
citizenship] have never been smdler.

Certanly, for law-abiding diens the risk of deportation is practicaly nil (afact underscored by
the lame Ashcroft witch-hunt), the employment from which they are barred margind, and the public
services and benefits withheld from them aone few (despite atemporary blip from 1996-98). It is more
difficult for diensthan for citizensto bring reaives to the country. It is not surprisng that naturdization
rates among the digible in the U.S. have resumed their secular decline-- 64% of the eigible foreign-born
population acquired citizenship in 1970; the rate dropped to 51% in 1980, 41% in 1990, 35% in 1997,
and 31% in 1998.%

In Germany a 30% naturdization rate would condtitute arevolution. Despite aten-fold increase
from 1985-95 and a projected 30% current annua rate of increase, only about 2% of foreigners
naturalize® Integration has been too demanding and not amgjority desire on either side of the
ctizen/dien line. It remainsto be seen if asgnificantly revised law will change essentid socid dynamics.

Rights are many and come from different sources as the high courts of dl three countries have
declared. Where U.S. courts have expanded individua protections through the rubric of "equa protec-
tion," German courts have accomplished much the same under the banner of "free development of
persondity” (Entfaltung der Personlichkeit). Some observers seethe Isragli Court also enlarging in-
dividud and minority-identity rights from a variety of sources.

Legd Congtruction of Citizenship," American Political Science Review 86 (1992), p. 432; Shachar, op cit.

81Alexander Bickd, The Morality of Consent (New Haven 1975), pp. 33, 53. Schuck, "Devauation” op cit., p. 58.

®Thesefigures vary agreat ded by country of origin. Koreans naturalize at rates over 50%; Mexicans a bardly 15% 1999
INS Satistical Yearbook, Table 44.

8K a Heilbronner, "Citizenship Rightsfor Aliensin Germany," in Kondo ed., op cit., p. 104; the projected 30% rate of
increase is from ministry spokesperson Marieluise Beck, reported by Agence France Presse, 13 Feb. 2002.
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Eroded in numerous ways, from above and from below, the sdience of citizenship seemsto be
declining, even in Germany, where the process of becoming a citizen is now much eeser. Citizenship is
giving way, in the worried view of many naionaists, to the free market on the one hand and group
recognition and cdls for ethnic and religious group rights and parochialism on the other. McWorld
confronts Jhad as materia global integration confronts ethnic and cultura fragmentation.* We have
been reminded that there are many things for which people will die or kill, the nation-gate being only
one and hardly the worgt. The continued growth in human migration under conditions of aweek sate,
or states that choose to act asif they were weak, will accelerate or exacerbate these tendencies, both
benign and ghastly. We might therefore worry less about the congtruction of the nation and more about
citizens democratic control over the state, a control that itself requires a measure of solidarity to
achieve.

VI
Toward a Neo-Liberal Convergence?
Germany: From Rightsto Citizenship
Jus sanguinis, citizenship by blood descent, does it at the center of German nationdity

(Staatsangehorigkeit) and citizenship (Burgerschaft). But it would be mistaken to conclude that only
ethno-nationdism drives German membership. Through to the middle of the nineteenth century, German
identities were state-cerntered. Indeed, sSince most German areas were overpopulated, rulers were
content to shed emigrants. On the other hand, the Prussan Emancipation Edict of 1812 granted Jews
citizenship without regard to ethnicity and, earlier dtill, Prussia had welcomed French Hugenots and
Sazburg Protestants. As Hegdl's 1821 Philosophy of Right made clear, the State was the culmination
of "ethical life"; nation or folk was not up to such atask, forget the demos, and the 1842 Prussian
Untertanengesetz (Law on Subjects of the State) reflected this view.

It was in 1848 at the Paulskirche in Frankfurt that this changed. Into the middle of that yeer the
god of aunited and /or liberd Germany included multinational Audtria. The kleindeutsch solution --
ethnic and spatid homogeneity-- only triumphed among the democrats and small-German radicalsin
response to their abandonment and defeat. The North German Confederation and then, after 1870,
the German Empire adopted the territory-based rule of citizenship. It was only after the rightward turn

#See Benjamin Barber, Strong Democracy (Berkeley 1984) and Jihad versus McWorld (New Y ork 1995).
®The dassic discussons of these developments remain, Theodor Hamerow, Restor ation, Revolution, Reaction (Princeton
1958), pp. 95-196, Leonard Krieger, The German I dea of Freedom (Chicago 1957), pp. 273-397; Hans Kohn, Prelude to
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of German Conservatives trying to catch up with right-wing populism after 1895 that "blood" became a
key concept in German citizenship.®® In this atmosphere, the 1913 Reichs- und Staatsangehorigkeits-
gesetz findly went ethnic.

Nationality as a'nationd bond' between the German Empire and Germans living abroad was
confirmed and no longer dissolved even when the period of residence abroad was long-term.
To ensure sate control at al times over the naturdisation of immigrant workers, the principle of
descent was reasserted againg territoridism with the law confirming a basic ethnic-culturd
notion of citizenship as anational community of descent...®’

The loss of German territories and populations after 1919 and 1945 made revision of the 1913
principles difficult since revison would have meant renouncing rather large territoria daims and ac-
cepting large population losses. Efforts by Socid democrats and others during the Weimar Republic to
reintroduce jus soli principlesinto citizenship law failed, in part because efforts to democratize the
country generally were stymied by reaction.®® Friedrich Meinecke's widely propagated post-war view
of Germans as tied together by culture was as partid and distorted as his pre-war view that Germans
were made by blood and tribe.®

After 1945, with the country both divided and flooded with refugees from territories no longer
under its control, the 1913 principles were reingtaled with only the Nazi excluson and racia gection
principles stripped away. In addition, of course, the Basic Law of 1949 required Bonn to look after the
interests of both halves of the country --the "two German dates’ view emerging only very latein the
going.

Asaresult, and despite the rapid growth of the foreigner population, until 2000 a child acquired
German citizenship by descent from a German parent (Art 4). Naturdization was contemplated in the
law, but as ararity: with ten years problem-free resdence in the country, aforeigner could apply for a
discretionary (that is, not of right) grant of naturdization. Renunciation of other loydties was essentid,

Nation States (Princeton 1967). The recent basdlineis provided by Rogers Brubaker, op cit.

8See P.G.J. Pulzer, The Rise of Political Anti-Semitismin Germany and Austria (New York 1964), pp. 118-26 and
226ff; Jack Wertheimer, Unwelcome Strangers. East European Jewsin Imperial Germany (New Y ork 1987).

¥Dieter Gosawinkel, "Citizenship and Naturalization in modern German and Austrian History," ms. July 2001, p. 3.

#0n immigration reform effortsin the Weimar years, see Klaus Baade, "Immigration, Naturalization, and Ethno-National
Traditionsin Germany" and Jochen Oltmer, "Migration and Public Policy in Germany, 1918-39," in Larry E. Jonesed.,
Crossing Boundaries: The Exclusion and Inclusion of Minorities in germany and America (New York 2001), pp. -

#Meinecke's 1928 pre-war view gppeared in Cosmopolitanism and the Nation State (Princeton 1970), p. 9; his 1955
post-war view in The German Catastrophe (Boston 1963). See Raf Dahrendorf, Society and Democracy in Germany
(New York 1967), pp. 5, 21; Harold James, A German Identity (New York 1989), p. 3 on theinteraction of culture and
€economy.
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but more importantly, gpplicants had to show a "turn to Germanness' (Hinwendung zum Deutschtum),
including language proficiency and declared constitutiondl loyalty. A mutual lack of interest led to an
average of only 15,000 naturdizations annually between 1974 and 1989. With the remova of
"discretion” in 1984 the number climbed to 35,000 in 1985 and by 1997 had reached 80,000.

Who would want to become a German anyway? What impetus would there be to naturaize,
epecidly if the natives were suspicious and unwelcoming? Millions came from abroad to work in the
Germany of the Economic Mirade. By the time recruitment was stopped in 1973, there were four
million foragnersin West Germany. Family unification and formation could be made difficult but not
stopped, so the numbers continued to grow. And life without citizenship was not life without rights or
without solidarities. In 2000 there were approximately 7.5 million foreignersliving in Germany or nearly
10 percent of the population --of these nearly 1.5 million were bornin Germany. In fact, 1/3 of dl
foreigners have been in Germany for over 20 years, 40% for over 15 years, and haf for over 10 years.

About 30 percent of foreigners are Turkish, 15 percent Y ugodav, and 24% EU, with athird of that
being Itdian.

Long-term foreign residents enjoy the same labor market preferences enjoyed by Germans and
the same socid benefitsaswdll. Given much higher union dengty than in the U.S. and amore
centraized bargaining regime, as well as tougher government enforcement of |abor standards, the
disparities between domestic and foreign workers are less than in the U.S. though redl. Indirect wages
are high by American sandards, just asthey are for native workers: child benefits, health insurance,
school and job education dlotments, long vacations, pensions etc. Shopkeepers and other petit
bourgeois and business people are eigible for and protected by the same programs as the famoudy
security-obsessed Kleinburgertum. Asto civil and politica rights, the picture resembles that of the
U.S:: on non-immigration issues, foreigners enjoy the same civil liberties as Germans, with rare
exceptions non-EU foreigners may not vote or occupy upper-reach civil service or politica offices.

With security of resdence, moderate family unification rights, socid rights, civil liberties, and a
high standard of living, why take the extra step of becoming German? Why risk losng benefits and

“Theterm Verfassungspatriotismus (constitutional patriotism) has been at the center of theliberal discourse over citi-
zenship. Itiscivic, volunatry, non-biologica, and, in principle amatter of reciprocity. The Condtitution is ademocratic and
socid democratic commitment. Verfassungspatrioti smus became akind of Habermasian buzzword, but isless of onesince
September 11 --one now demands either more than that or lessyet. Even congtitutionalism can become more substantive,
embedded, thicker, and exclusonary. Thereisadanger that civic republicanism can turn into communitarianism.

Mogt of the data here is drawn from the Bundesinnenministerium, "Policy and Law Concerning Foreigners,”" (Berlin
2000).
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rightsin your country of origin --as is often the case-- in order to become part of a people who seem
ambivalent about having you? For one thing, Germany is now home to many, and the new Nationdity
Act findly recognizes that:

Children born in Germany to foreigners living here permanently are to be given the chance to
grow up in Germany as German nationals from the outst..... The acquisition of nationality
marks the beginning of social integration. If children born in Germany go to nursery school
here and receive dl their schooling and vocationd training in a German environment and aready
grow up in the awareness of being Germans with dl the rights and obligations this entails, they
wil Igglevel op important bonds and fedlings of identification with Germany and the German way of
life

An amended Foreigners Act (?785) adso now alows for naturdization after 8 years subject only to a

aufficent command of the German language and acknowledgment of the Basic Law.

Repeatedly, however, oneis struck by the emphasis on foreigners "integrating,” something "both
Sdes' mugt "want." Lessclear iswhether foreigners are being invited to join an ongoing German project
asit currently exigts or to join Germans in charting a future course for themsdaves as "equd partners' in
something new. The difference isimportant, and meeting hafway is not dways the answer.

The German Basic Law (Congtitution) anticipates and facilitates a strong welfare state Social
minimaand socia consumption reguire socia consensus and solidarity. The distributive logic is one of
closure, not of market-style openness. Citizens and resident foreigners must be inside the same closed
sysem. Thewdfare state "seeks to take care of itsown’'; it is"akind of safe house in which to shelter
its members from the outside world" so that they may be immune from comptitive disadvantages and
capital flight® The segmentation of labor markets must be avoided. In the end, it is primarily the socidl
wage that turns labor migrantsinto permanent immigrants, and this socid wageisaproduct of politics
and community, not the capitalist labor market as such.*

Part of what we are seeing in Germany, with surprisng delay (occasioned primaily by the

*"Now, furthermore, "dl those wishing to identify with... Germany as ademocratic and congtitutional State are welcome as
citizenswith equd rights." Bundesministerium op cit., p. 54.

24,73 of the new Nationality Law stipulatesthat children born in Germany to a parent who has had an unlimited
residence permit (Aufenthaltserlaubnis) for a least three years or residenceright (-ber echtigung) for eight years will acquire
German citizenship a birth. If they aso acquire another nationadlity, they will need to choose between the two upon reaching
majority.

%The waysin which thisis true and in which a more communitarian and solidaristic society is mandated cannot be addressed
here. See Kommers op cit., David Currie, "Positive and Negative Condtitutiona Rights," University of Chicago Law Review
53(1986), p. 864. David Abraham, "Liberty without Equdity," op cit., pp. 32-38.

*Freaman op cit., p. 54.

%See Stephen Castles, Here for Good: Western Europe's New Ethnic Minorities (London 1984). Single young men are
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strength of the trade unions), is the breakdown of the Guest Worker System. Once guest workers
became families, rather than healthy single young males, their presence became anet drain on the
welfare tate™ Either their presence would undermine the welfare state for everyone dse, or they
would have to integrate and be integrated more fully into solidarigtic socid life. Fallure to integrate
would be an invitation to reaction” among both natives and foreigners.

In the German case,a much more individudized, neo-liberd "thinner" society may be in a better
pogition to pursue integration around civic-congtitutional and culturd principles. What has been cdlled
an "anthropologica optimism™ dlows for anew socid contract that "generates trust by its members and

97 A Houseto livein.

...predictability for those who aspire to become members.
America: Citizenship "Without" Rights

Like al countries, the Unites States is a creature of its history, but more than most countriesit is
acreature of its Congdtitution. Like France, the U.S. combines the civic with the culturd, and though
certainly not yet free of itsracid burdens, itslaws do now presume there is but one class of citizensand
that they are equal. The citizenship that al enjoy is, as repeatedly argued here, thin indeed-- so thin that
even non-citizen resdents may enjoy dmogt dl of it. Since 1867

All persons born or naturaized in the United States and subject to the jurisdiction thereof are
citizens of the United States and of the state wherein they reside... nor shdl any state deprive
any person of life, liberty, or property without due process of law; nor deny to any person... the
equal protection of thelaws. Amend XIV.*

Paring adefinition of citizen with alis of (negative) rights due dl personsispuzzing. The
implications occupy legd scholars endlesdy, but the consensus, and, more importantly, the view of the
Supreme Court and Congress, has been that the rights of citizens, like therights of al people, conss,
above dl, in not being oppressed. Thisisalibertarian country where freedoms rather than substantive

followed by family reunification which then leads to permanent settlement.
%Guest worker familieswere, and continued to be, larger, lesswell educated, not as hedlthy, in need of housing, family-
alowance oriented with stay-at-home mothers, and more frequently unemployed, aswell aslesswell adjusted socidly.
*Freeman put is thisway:
...reduce the power of organized labor by dividing the working classinto netional and immigrant camps, by easing tight
labor market[s]...and by provoking aresurgence of right-wing and nativigt political movements.... By making racialy
diverse societies...migration has complicated socid and politicd cleavages. [and] heped shift the ideologica center of
European politicsto the right.
Freeman op cit., pp. 61, 62.
%’Sehine von Dirke, "Multikulti: The German Debate on Multiculturalism,” 1999 Ger man Studies Review, pp. 513, 528.
Unresolved iswhether thereisalead culture (Leitkultur) in this new anthropology.
%The power to create nationwide uniform rules for naturalization is given to Congressin the 1789 Constitution. Congress
could, and did, at various times make whole categories of people (Chinese, Asans, non-Europeans) indigible for naturdization.
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guarantessrule,

Whom to admit into or exclude from the country lies outside the ambit of the XIV Amendment.
It is part of sovereignty itsalf, of the plenary power of the political branches™ Asin Germany, nearly 10
percent of the population is today foreign, the highest percentage sncethe WW | era. Rather than
being redtricted, however, immigrations flows have been large and expanding: about 1? million people

enter the U.S. each year asimmigrants.'®

Legd permanent residents, immigrants, are eigible to
naturaize after five years of residence, provided they possess some English competence, have an
unremarkable crimind record, and can pass avery rudimentary civicstest. Only the lack of margina
gain explanswhy the naurdization rateisaslow asit is.

Together, the anti-discrimination and neo-liberd or libertarian meanings of American ditizenship
are not enough to overcome the disinclinations and disincentives discussed earlier in this paper. There
may be little to lose, but gpparently there is even lessto gain. The Supreme Court and Congress seem
unlikely to chart anew, more solidarigic course. The Court has made it clear that it would be permiss-
ble for Congress to establish a steeper gradient between what dl people are entitled to and what only
citizens and long-term residents may expect. At the moment almost nothing lies aong that gradient™” --
though it has been held to exist'*

the fact that Congress has provided some welfare benefits for citizens does not require it to
provide like benefits for dl diens.... The decison to share that bounty with our guests may take
into account the character of the relationship between the dien and this country: Congress may
decide that as the alien's tie grows stronger, so does the strength of his claimto an equal

Since 1867, however, the children of the indigible born here ill enjoy automatic citizenship. Seefn. 66 supra

%Thus Congress could again choosein 2002, asit did over acentury ago, to exdlude dl Chinese from entering the country
without thereby depriving them of equa protection. But, once inside the country, they could not be discriminated against in
matters of life, liberty, or property. Yick Wo v. Hopkins, 118 U.S. 356 (1886); Wong Wing v. U.S, 163 U.S. 228 (1896). For
the complexities of thein/out distinction, see Bosniak op cit.

%Roughly 1 million people now cometo the U.S. annudly aslegd immi grant permanent residents, 2/3 as relatives of non-
citizen permanent residents and 1/3 as needed workers. 1n addition, 300,000 annualy join the ranks of the 7+ million il legaly
present in the country; 2/3 of these are from Mexico and centrd America. Roughly 100,000 people are now granted refugee
gatus annualy, the numbers having been higher in preceding decades. About 50,000 diens are deported annuadly, usudly after
committing serious crimes, dthough there is widespread concern that the law is sometimes excessively draconian in its definitions.

% The right to vote, to serve on juries, to assume federal gppointment, to run for higher office or exercise certain political
functions --these are withheld legal permanent residents. From illegal diens moreiswithheld: thelist is quite a hodgepodge.
lllegd diensare not digiblefor: AFDC, SSI, non-emergency Medicaid, food stamps, public housing or legd services, unem-
ployment insurance, federd job training, or higher education assistance. They are digible for K-12 education, Women, and
Children Supplementa Food Program, community and migrant health centers, school lunch programs, Socid Security Title][
sarvices, and state emergency medicad programs, induding childbirth and related matters, and, often, in-state tuition rates.

2Mathews v. Diaz, 426 U.S. 67, 80 (1976) (emphasis added). Notethat the critical distinction falls not between citizens
and diens but between some diens and other diens. Thereislaw to the effect that any discrimination on the basis of dienege
triggers strict scrutiny.
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share of that munificence.

In fact, and unlike Germany, illegas enjoy dl personhood rights and are recognized as part of the
nationd community.’® Only afew dissenting voicesin the law are unhappy with that result.™®* At the
sametime, this "equa protection” guarantee, unlike its German analogue, brings with it no substantive
rights. Asthe Supreme Court has noted in denying the existence of an American right to an education,
"the Equa Protection Clause confers no substantive rights and creates no subgtantive liberties. [Itg]
function, rather, is Smply to measure the vdidity of classfications created by state laws." The essence
of the American Condtitution, as the Court declared esawhere, is

to protect the people from the State, not to ensure that the State protect[s] them from each
other.... [due processis g limitation on the State's power to act, not...a guarantee of certain
minimum levels of safety and security.

Or, as Americas leading Judge-intellectud put it:

...the Condtitution is a charter of negative rather than postive liberties.... The men who wrote the
Bill of Rights were not concerned that government might do too little for the people but that it
might do too much to them. ...the difference between harming and failing to help isjust the
difference...between negative liberty --being let done by the state-- and positive liberty --being

helped by it.'®®

American law is no friend to socid solidarity and puts no specid premium on citizenship. To the
extent, then, that democratic citizenship "involves the sovereign sdf-determination of a people, and the
will to act in its name and to make sacrifices" ademos, a"we' to which members belong and "in whose
ddliberations they have avoice" and "fed asense of shared fate and solidarity,"*American ditizenship is
indeed weak. Buit to the extent that the American demos isis experienced in civic and palitica, abeit
hitorically embedded, rather than ethno-culturd terms, it is open and egditarian. The combination of
easy entry for newcomers and weak democratic salf-rule has, of late, prvented American citizenship

1% Thus Justice Brennan in Plyler v. Doe, 457 U.S. 202, 210 (1982) found that the child of illegals, "Whatever his status
under theimmigration laws, an dien issurely a'person’ in any ordinary sense of that term," and hence the beneficiary of the 14th
Amendment's Equa Protection Clause. Plyler enlarged the nationa community to uncertain dimensions.

%Thus, Peter Schuck, "The Transformation of Immigration Law," Columbia Law Review 84(1984), p. 90:

If the American community's power to define its common purposes and obligationsis no greater than the power of
strangersto cross our borders undetected and to acquire interests here, our capacity to pursue liberal vaues--to decide
asindividuas and as a society what we wish to be--may be critically impaired.

For better or worse, equa protection jurisprudence dilutes commondity and maximizesinclusiveness at the expense of identity.

% Thefirst quotation isfrom San Antonio |ndependent School District v. Rodriguez, 411 U.S. 1, 59 (1973). See
Abraham, "Liberty without Equality,” op cit., pp. 29-33. The second quotation isfrom Jackson v. City of Joliet, 715 F.2d
1200, 1202, 1204 (7th Cir. 1983) (Posner, J).

1% Jean Cohen, op. cit., p. 246-7.
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from thickening culturdly. Any ascriptive, unchosen, heavily-embedded, pre-political and exclusonary
dements have remained margina compared to other times and other places™’
Israel Joins the West:

For 40 years Jewish |sradl was a society and polity characterized by extreme levels of solidarity
and high leveds of equdity. Combining socidist inspiration, spartan mobilization, and full-time beleag-
uerment and capital shortages, Isradl was a centraized, homogenizing, collectivistic society. Legdly and
socidly, snce around 1992, there has been a

fundamenta change which istransforming Isradl from a collectivist sate with a mobilized
(Jewish) society and centrdized economy into amore individudigtic society with a free market
orientation and culture.'®

Deregulation, recommodification, flexibility, and amore atomistic socid philosophy have dl arrived.
Even the Spartan/ spartan Side of Zionist Isradli identity is not impervious to the enticements of
consumerism.*®

These and other neo-liberd values have been pushed dong by a sgnificant legd transformation.
"Basic Law: Human Dignity and Liberty” and "Basic Law: Freedom of Occupation™ were seen as and
intended to advancing civil liberties while aso establishing akind of fundamenta-vaues judicid review
of statutes. Hitherto, Isradl’s parliamentary democracy was not subjected to counter-mgjoritarian
judicid review. Indeed, Ben Gurion had argued throughout the pre- and early-state periods that a
Constitution which, viaa High Court, oversaw legidation was a conservetive and anti-democratic dev-
ice. The People were better served by parties and elections™

This Condtitutiona Revolution has had a number of anti-collectivist ramifications. The
devauation of the status of collective labor rights, for example, has been remarkable: the roles of
freedom of contract, of the rdativity of rights between employer and employee, of a universal public
interest &t againgt the particularistic interests of unions, of tort liability for strikers, and of the
congtruction of the freedom to associate in unions as an individud, not a collective right --all these have

%I this sense, Cohen's cdll, ibid. p. 258, for a"disaggregation of the three components of citizenship" ~-legal standing,
democratic participation, identity-- overseen a different levels of governancein theinterests of a multiculturalist rejection of
assmilaion and the daims of permanently resident non-citizens, seems unnecessary and unwise. The 14th Amendment already
recognizesthisin its alocation of certain key rights, as aready noted, to al "persons.”

%Hirschl op cit, pp. 450-1.

19See Natan Sznaider, "Vom Wehrbiirger zum Einkaufsbiirger: Nationalismus und Konsum in Isragl," Soziale Welt 49(1998),
p. 43.
10Se |ahav op cit., pp. It should be pointed out that the European left viewed High Courts with suspicion for precisaly
thisreason. The contemporary image of High Courts as friends of the needs of the Peopleis new and passing.
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moved Isragl from a European socia democratic to aU.S. individua modd.*™ Even "Freedom of
Occupation” turns out to mean the freedom of the labor market to alocate jobs, rather than the state's
guaranteeing full employment, asit had formerly been committed to doing.

"Basc Law: Human Dignity and Liberty," according to the Chief Justice means

forma equdity of opportunity, due process of law, freedom to pursue one's own life plan, the
right to own property, freedom from state intrusion into [on€'s] privacy, and the perception that
eech individud isamora being.... alegd right to noninterference. ...Socia human rights such as
the right to education, right to hedlth care, and to socid welfare are, of course, very important
rights but they are not

..part of human dignity.**

In short order thereafter the High Court determined that there was no citizenship congtitutiord right to
an education, "or even equdity of opportunity in education." Congtitutions Smply "protect the private
sphere from malevolent interventions’ --just as U.S. Justices have been saying for decades.

Is there any gain to citizenship, to rights, to minorities from this turn away from Zionist
collectivisn? Pessimists worry that too much of Israeli society™

would be deeply threatened by arollback of |sradl's settler-society welfare state and the tri-
umph of meritocratic individuadism. ...a'post-Zionigt' vision of Isradl asapaliticaly liberal state
inthe sarvice of dl of its ditizensis fundamentadly at odds with dmost the entire spectrum of
Jewish opinion, both at the mass and dlite levels.

Optimists argue that
...the exclusonary and universalist practices displayed by |sradi society represent two
imperdtives that have coexisted uneedily and vied for dominance within it: acolonid, frontier
imperative and a democrétic, civil imperative.... Isragl has been assuming more and more the

"Hirschl op cit., pp. 437-40. The similaritiesto earlier U.S. developmentsis uncanny; see Abraham, "Individua Autonomy,”
opcit. Israd isasmdl country, and itsentire judicid €lite has now done time in Manhaitan, Cambridge, and New Haven, and it
has begun to show.

"2Hirschl, p. 444 (trandation by Hirschl). Proposalsfor an additiona Basic Law to garnt congtitutional statusto various
socid rights and to guarantee minimum humane conditions to every Isradli was defeated in 1992 by a codition of religious and
neo-libera deputies. Ibid. p. 445.

"3The pessimistic view isfrom Shalev, "Liberdization and Transformation," op cit., p. 150-1. The more optimistic view is
that of Yoav Pded and Gershon Shéfir, "The Roots of Peacemaking: The Dynamics of Citizenshipin Isradl, 1948-93,"
International Journal of Middle Eastern Studies 28(1996), pp. 391-2.
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character of acivil society.

According to these same optimigts, the Zionist project required that Jewish settlement:

be condtituted as an ethno-republican community, committed to a common mora purpose.. its

civic virtue pioneering. [Once there was a state] under the legitimationa guise of universal

liberd citizenship, individuas and socid groups continued to be treated by the statein
accordance with their presumed contributions to the common good as defined by the Zionist
project.™

Optimism is to be found in a Stuation where the dite has " outgrown the confines of its colonid
phase... and now seeks to venture out into the world. 1t hasthuslost much of itsinterest in mantaining
the primacy of republican citizenship." Still, in good Athenian fashion, socid rights are intimately tied in
Isradl to military service, in which Arab-lgradli Pdestinians do not participate.

Where individud liberd rights, such as property rights, come into play --without advancing a
collective vison of the common good in conflict with the Zionist vison-- there neo-liberdism has been
good for individua and minority rights. Thus, in awiddy publicized case, the High Court held that an
Arab citizen could not be barred from buying property in a Jewish community; he has property and con-
tract rights that a liberal legal order may not abridge™
by ordinance to post Hebrew language signs aongside Arabic signs.**°

The party of peace and privatization turns out aso to be the party of aweakened citizenship. It

would not be the first time "doux commerce" was looked to to bring peace and tolerance.™”

Likewise shop owners could not be compelled

1 bid. p. 398, sources omitted.

"5This case, Kaddam, was reported worldwide. See.... Rather strikingly, the opinion by C.J. Barak isfull of referencesto
U.S. avil rightscasesincluding Jones v. Alfred Mayer, which links the non-discrimination equdity right to the individua rights
of property and contract. <more>

15Nametocome, . The sameissuie has come up in Québec, where French signs may not be trumped by signsin another lan-
guage. Theretooindividual property rights are used by minority citizens to combat the mgjority's cultural and nationa policy.

""Following another bitter cycle of wars, Montesquieu:

It isdmost agenerd rule that wherever manners are gentle there is commerce; and wherever there is commerce, manners
are gentle.... Commerce... polishes and softens barbaric ways....
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Del'esprit deslois, (Paris 1961 ed) p. 8, as quoted in Albert Hirschman, Rival Views of Market Society (Cambridge 1992),
p. 107.






