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STATEMENT OF INTEREST OF AMICUS CURIAE nl1

nl All parties have consented in writing to the participation of this amicus pursuant to Rule 36, Revised
Rules of the Supreme Court. This brief isfiled in support of the position of Respondent, Methow
Valley Citizens Council, et al., in No. 87-1703 and addresses the duties of the United States Forest
Service under the National Environmental Policy Act and the Council on Environmental Quality
regulations implementing NEPA.

The American Planning Association (APA) isthe national organization of professional planners and
planning officials. Many citizens interested in planning issues are a'so members. APA not only
functions as a professional organization for its 22,000 membersin 45 chapters, but also publishes books
and periodicals on planning and offers training and continuing education programs around the country.
Virtually every member of APA isfamiliar with the National Environmental Policy Act (NEPA). Many
members serve either as authors of environmental impact statements (EIS's) or responsible officials
whose decisions must balance environmental impacts with other policy considerations. [*5]

Thisbrief is not intended as an authoritative legal memorandum. As a consequence, rigorous citation to
legal authority has been left to the petitioner, respondent, and other interested parties. The focus of this
brief is conceptual - identifying the essential elements of a mitigation plan and describing the role of
mitigation in agency decisionmaking. This brief suggests a framework within which the issues
presented by this case can be analyzed. One of APA's principal purposesis to encourage actions that
improve public agency decisionmaking processes. Towards this end, this Amicus Brief is offered for
the Court's consideration.

SUMMARY OF ARGUMENT

NEPA is adecisonmaking statute. NEPA's goal isto improve the quality of agency decisions, not the
quality of agency documents. The EISisatool in this process used to disclose information. One of the
central purposes of an EIS s to define the unavoidable adverse impacts associated with an action and
its alternatives.

Mitigation measures are an indispensable element of environmental analysis. They are used to avoid,
minimize, rectify, reduce or compensate for environmental impacts. It is essential that the

mitigation [*6] measures identified be directly applicable to the decision in question. Without knowing
mitigation, unavoidable adverse effects cannot be identified and a central purpose of an EISis not
served.

An adequate mitigation plan must contain five elements:
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1. Determination of mitigation goals;

2. Evaluation of effectiveness;

3. Identification of new impacts;

4. Analysis of feasibility;

5. Development of implementation/monitoring programs.

While level of detail may change as an action progresses from the programmatic to site specific stage of
atiered decisionmaking process, information on each of these five elementsis aways required.

In some special cases analysis may be deferred to alater stage in the decisionmaking process. However,
to ensure that mitigation options are not foreclosed, the ability to change the decision must be expressly
reserved. Further, deferral is permissible only when a subsequent EIS will be required to disclose the
information for public comment.

The Early Winters decision fails the tests of adequacy. Mitigation measures identified in the EIS are
simply listed. No information is provided regarding the five essential elements of [*7] amitigation
plan. Further, the mitigation offered fails to match the decision. No measures are offered that affect the
decision in question - the location, size, intensity or duration of afour season destination recreation
resort.

Finally, though much of the pertinent analysis has been deferred by the Forest Service, no provision has
been made to modify its decision based on this information. Further, no subsequent EIS will be
available to disclose thisinformation if and when it becomes available.

A review of the literature on similar decisions, i.e., Mineral King, demonstrates that the Forest Service
could have provided far more information on mitigation if it had wished to do so. For example, its own
studies identify mitigation measures to reduce the impact on mule deer and provide information on the
effectiveness of these measures. Under these circumstances, the EIS fails to satisfy the requirements of
NEPA. Therefore, the judgment of the Court of Appeals should be affirmed.

ARGUMENT

NEPA is essentially a decisionmaking statute. Vermont Yankee Nuclear Power Corporation v. Natural
Resour ces Defense Council, Inc., 435 U.S. 519, 558, 98 S.Ct. 1197, 1219 (1978). [*8] NEPA's
procedures serve two functions (1) to ensure that federal agencies have adequate information about the
potential environmental consequences of their actions and about |egitimate alternatives to the proposed
action; and (2) to alert the public to any possible negative environmental effects of the proposed agency
action. Trout Unlimited v. Morton, 509 F.2d 1276, 1282 (9th Cir., 1974). NEPA procedures are
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designed to ensure that environmental information is available to public officials and citizens before
decisions are made and to ensure that those decisions are based on an understanding of environmental
consequences. 40 CFR 1500.1(b), (c).

The EISisatool used in this process for improving both the information that is available and the
process that is used in decisionmaking. A central purpose of an EIS isto define the unavoidable adverse
impacts, that is those impacts which cannot or will not be mitigated. Of necessity, a decisionmaker

must weight these unavoidable impacts in his determination of whether the impacts are acceptable,
balancing environmental concerns with economic, technical and other policy considerations. See 42
USC 4321 [*9] et seg. (cited as NEPA) 102(2)(B) and 102(2)(C)(ii); and 40 CFR 1501.2(b) and 40
CFR 1508.20.

Before unavoidable impacts can be defined, the possible and appropriate measures for mitigating or
reducing the identified environmental impacts must be established and their effectiveness must be
known. Mitigation measures include means for avoiding, minimizing, rectifying, reducing, or providing
compensation for environmental impacts. These mitigation measures must be commensurate in detail
and appropriate in effect to address the decision and its impacts.

This brief addresses what constitutes an adequate mitigation plan in an EIS. It will place mitigation in
the context of decisionmaking theory and show its essential and inextricable role in the process of
rational decisionmaking.

A. NEPA Requires Rational Decisionmaking.
The NEPA regulations, 40 CFR 1500-1508 provide:

The NEPA processis intended to help public officials make decisions that are based on understanding
of environmental consequences, and take actions that protect, restore, and enhance the environment.

40 CFR 1500.1(c). Thisregulation essentially summarizes the rational decisionmaking process. [*10]
Rational decisions are made by determining the consequences of alternative courses of action available
to the decisionmaker and evaluating the comparative merits of the alternatives based on the goals of the
decisionmaker and other participants. (J. Friedman & B. Hudson, 1974; Janis and Mann, 1977; Van de
Ver and Koenig, 1976). As suggested by the regulation cited above, in the context of environmental
Impact assessment, rational decisionmaking usually involves evaluating the relative merits of
aternative plans or projectsin light of their environmental, social and economic impacts and pertinent
goals.

Complete information about the consequences of decisionmaking is not always available. The level of
detail, specificity and reliability can also vary. Usually one develops more detailed information and the
types of information available to the decisionmaker changes as one proceeds from general plan,
program or policy decisionsto specific project decisions. Rational decisionmaking requires, however,
that information be roughly commensurate with the decision being made. That is, a very specific
commitment usually requires specific information and broad, general decisions[*11] should be made
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with access to broad and general information about the consequences of the decision. A mismatch
between the level of decision and its supporting information can result in afailure of the rationa
decision process. In interpreting NEPA, this Court has generally agreed with this principle, holding that
the detail required by NEPA in an EI'S depends on the nature and scope of the proposed action. See,
Aberdeen & Rockfish R.R. Company v. Sudents Challenging Regulatory Agency Procedures, 422 U.S
289, 322, 95 S.Ct. 2336, 2356 (1975).

The importance of having information commensurate with the decision being made isevident in a
comparison of afew of the kinds of information necessary to making a plan or policy level decision
(such asaplan for an entire wilderness area) with that necessary for a project level decision (such as
development of a portion of that area as a ski resort using septic systems and wells). See Table 1.

The plan level decision is analogous to the forest; the project to the trees. At the first, most basic level
of decisionmaking we need to know where the forest is. This cannot be known by studying individual
trees. Only an [*12] overview perspective will bring the forest into view. At the project level it isthe
trees - their kind, location and condition - which are important.

B. Mitigation is Integral to NEPA Analysis

Information about environmental impact mitigation is an integral part of an EIS and decisionmaking
process. Thisis because choices made concerning environmental mitigation will affect both the impacts
and the cost of the option. Mitigation determines which impacts are unavoidable. In turn, this
information helps determine whether the project is acceptable. Therefore, arational assessment of the
economic costs and environmental impacts of an action necessarily involves the consideration of the
possible mitigation measures that will be used.

TABLE 1: MATCHI NG | NFORVATI ON W TH DECI SI ONS
| nfornati on

Cat egory Pl an Pr oj ect

t opogr aphy 10" contours 2' contours

soils generalized soils specific soil types; bearing
associ ati ons and capacity; erodability;
characteristics percol ation rate

gr oundwat er generali zed ability of well to produce
yi el ds; seasonal required yield; inmpact of
variations; |ong wi thdrawal on site, |ocation and
termtrends production of wells in the

vicinity

traffic general vol unes speci fic vol unes by use;

and road capacity direction of travel;

di stribution; peak hour trips;
requi rements for inprovenents
(e.g., lane addition,
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signalization; turn |anes)

[*13]

Mitigation information also is integral to decisionmaking because decisions foreclose mitigation
options. A decisionmaker should know what mitigation options are available and how they would be
affected by any decision. Not having thisinformation may result in unintentionally foreclosing
mitigation options. Using the foreclosed options becomes impossible or requires the reversal of earlier
decisions.

Decisionmaking involves the simultaneous choice between alternatives and mitigation strategies. The
decisionmaker must compare the economic costs and benefits and unavoidable environmental impacts
of each alternative. The cost and impact associated with each option depends on the mitigation
measures that are selected to accompany the option. For example, how one chooses to insulate a home
affects both the cost of its construction and its impact on the use of energy. Therefore, the evaluation
and selection of an option must be done in conjunction with the evaluation and selection of mitigation
measures.

To do thisit is necessary for the decisionmaker to have more than ssmply alist of available options.
Simply knowing what type of insulation will be used in ahouseis useless[*14] information without
knowing what it is there to do, how much heat lossit will allow, what it will cost, whether it isfeasible
to install, and who will install it. (Alexander, 1985; Van Meter and Van Horn, 1975). Not surprisingly,
court decisions reflect this viewpoint. A mere listing of mitigation measures does not qualify asa
reasoned discussion. Northwest Indian Cemetery Protective v. Peterson, 795 F.2d 688, 697 (Sth Cir.
1986).

Again, turning to NEPA, an EISisrequired to disclose environmental impacts and unavoidable adverse
effects of a proposed action. NEPA 102(2)(c)(i), (ii). To determine unavoidable effects, mitigation
measures must be established. The unavoidable impacts of a proposed action are those environmental
impacts that remain after considering the mitigation. A conceptual equation which illustrate these points
can be described as follows:

Environmental Impact - Mitigation Measures = Unavoidable Adverse Effects

A decisionmaker must also consider the economic costs of a decision. Mitigation measures are not free
and contribute to the total cost of any option being considered. Thisisillustrated as follows:

Project Cost [*15] + Cost of Mitigation & Unavoidable Adverse Impacts = Total Cost

Thus, when viewed in this framework, mitigation is not something that can be added at the end - like
icing on acake. Rather, it must be integrated with decisionmaking. The identification of mitigation
measures is an indispensable element of rational e decisionmaking.

In order to know how mitigation will affect these considerations, certain basic categories of information
about mitigation options are necessary. Without such information, the decision to choose a certain
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option is made without full knowledge of the environmental impacts or economic costs of the decision.
If the true cost and effect of mitigation had been known, atotally different alternative may have been
chosen.

C. To be Adequate, Mitigation Must Include Five Elements
There are five categories of information about mitigation that should be presented in an EIS.

1. Mitigation Goals Must Be Determined. The impact or impacts intended to be reduced and the
acceptable impact level or threshold must be known. This information guides the decisionmaker's
decision regarding the relevance of the mitigation measures to the options under consideration [* 16]
and the extent to which impacts must be affected by mitigation.

2. Effectiveness of a Mitigation Measure Must be Evaluated. Effectiveness can be expressed in terms of
both the extent to which the impact will be reduced as well as the probability of success of the
mitigation measure. Information on the track record of the measure, applied in other comparable
situations, can be used to reduce risk and uncertainty, a goal of rational decisionmaking.

3. Any New Adverse Environmental Impact Created By Mitigation Must Be Identified. The
environmental impact of mitigation measures adds to the unavoidable impacts and costs associated with
adecision option. For example, improvement to or protection of mule deer habitat may involve the
purchase of land or restrictions on the use of private land - costs and/or burdens that must be disclosed
before a decision is made.

4. Mitigation Analysisis Not Complete Unless A Measure's Feasibility |s Established. Feasibility,
which refers to the capability of seeing an action through to completion, must be known and discussed
in terms of legal, social, economic, and technological factors. A mitigation measure might be

socially [*17] acceptable and technologically possible, but unrealistic economically.

5. An Implementation/Monitoring Plan Must Be Developed For Each Mitigation Measure. The
requirements for implementation of a mitigation must be known. Without this information the
decisionmaker cannot determine whether decisions about effectiveness are valid. Components of
implementation include the identification of responsible persons or agencies, funding, and monitoring.
Related to both effectiveness and implementation, there should be a contingency plan should
monitoring demonstrate that the selected mitigation is ineffective.

All five categories of information - goals, effectiveness, impacts, feasibility, and implementation - are
essential for mitigation to fulfill its role in the decisionmaking process regardless of the decision level.
n2 The level of generality or specificity inherent in the decision under consideration does not affect the
need for all five categories of information, it only affects the level of specificity with which they are
treated. If any of these categories of information is missing, the mitigation information will not allow
the decisionmaker to identify the unavoidable [* 18] adverse environmental impacts that could occur.
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n2 These five categories are described in various articles published by USFS in the Proceedings of the
Mitigation Symposium: A National Workshop on Mitigating Losses of Fish and Wildlife Habitants,
July, 1979.

D. Special Treatment Of Mitigation |s Needed For Tiered Decisions

NEPA and its implementing regulations recognize that many decisions will be made in tiers or stages,
proceeding from avery general decision such as adecision to undertake a certain kind of action (often
referred to as a programmatic decision) to subsequent more specific decisions based on that initial
decision. Progressively, decisions must be made on location, size, intensity, duration and specific site
design. 40 CFR 1502.20, 1502.28. See also 40 CFR 1501.2(b). (Etzioni, 1986; Seiner, 1979) In the
case of multi-stage or tiered projects, it is not whether the project's site specific impact is evaluated, but
when such evaluation should occur. County of Suffolk v. Secretary of Interior, 562 F.2d 1368, 1378 (2d
Cir. 1977) cert. denied, 434 U.S. 1064, 98 S.Ct. 1238 (1978) n3.

n3 Deferral of discussion on some issues from an earlier EIS until alater EIS has been permitted. To do
so, however, the Court looked at the realistic possibility of acquiring the information and the necessity
of the information at a particular stage in a project. Further, thisis allowable only if a multi-stage
project can be modified when the new information is available; the agency has reserved the power to
make such modification based on new information; and a subsequent EIS will be available to disclose
the new information. County of Suffolk, 562 F.2d at 1378. [*19]

In addition to guiding subsequent decisions, early choices foreclose subsequent options. These foregone
options could include important ways of reducing the economic cost or environmental impact of the
project or plan. A rational decision requires knowledge of the choices foregone by decisions. This
includes mitigation options that may become infeasible as aresult of a given decision.

Although tiered decisions begin with broad, general choices, they nevertheless are made with the best
available information. At the earlier general stages this analysis occurs at amore general level, it is still
based on the evaluation of the relative merits of different options.

What varies from stage to stage is not the need for this information, but the level of detail of the
information that is available. (Delberg, 1974). At the earliest stage of decisionmaking the
decisionmaker will only have general options before him. Even though general in nature, a mitigation
plan is not adequate unlessit tells both the decisionmaker and public something about goals,
effectiveness, impacts, feasibility and implementation.

The answers to these questions will frequently determine whether a[*20] projectisa"go" or "no go."
If for exampleit isimpossible or prohibitively expensive to mitigate impacts which by law must be
avoided, or which are simply unacceptable, it may not be worth proceeding to subsequent stagesin the
decision process. This can only be known by early identification of available mitigation options.

Each subsequent decision in atiered process will consider a more detailed set of choices, a more
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detailed set of impacts, and result in amore detailed decision and commitment which will guide the
formulation of choicesin the decisions which follow. Alternatives become narrower in scope and the
decision becomes increasingly irrevocable. A more detailed understanding of mitigation measuresis
needed in order to understand the unavoidable adverse impacts that remain. At each stage of this
process, the detail in the choices considered, the impacts being evaluated, the mitigation measures, and
the commitments made should be commensurate with one another. (Gregory and McDaniels, 1987).

A detailed decision regarding a specific site plan cannot be rationally based upon very general impact
studies. Similarly, early general decisions do not require highly [*21] specific impact information.

However, if detailed decisions are being made, then detailed mitigation information should be
available. Doing otherwise increases the risk that mitigation measures will be found to be infeasible or
ineffective after making commitments based on the assumption that they would work. n4 In such cases,
because significant expenditures may have been made, decisionmakers feel they cannot deny a project
even though its unavoidable impacts are unacceptable. It isthis result which NEPA is designed to
avoid. 40 CFR 1500.1(b).

n4 One commentator has likened mitigation to Noah's Ark - it being the first recorded example of a
mitigation measure used to avoid a portion of the impact of the great flood. See Yarn.

E. Early Winters Mitigation Failed To Match The Decision in Question

Petitioner suggests that a "tiered" decisionmaking process has been used for Early Winters (Pet. Br. p.
26). Petitioner agrees that the level of detail devoted to mitigation measures depends on the nature of
the action proposed (Pet. Br. p. 28). Therefore, to determine the extent and depth of analysis of
mitigation that is required depends on where the decision [*22] in question rests in the tiered or
multistaged process.

The Record of Decision and Special Use Authorizations (SUP) reflect a specific decision regarding the
location (Sandy Butte); the size (3900 acres); the intensity (8200 skiers at one time); and the duration
(30 years) of adestination, four season, recreation resort. More specifically, planning, construction,
operation and maintenance are authorized with construction required to begin within two years of the
issuance of the permits. Further, the permits set forth terms and conditions of operation including the
requirement that no construction is authorized until, among other requirements, a specific site
development plan is approved. This plan must show all buildings, service areas, roads and structures. In
the context of the staged or tiered decisionmaking process, one agency decision remains - site plan
approval. Therefore, the mitigation measures relevant to the decisionmaker are not those relating to site
layout and design, for those can be reserved for later decision if a subsequent EIS is expected. At this
time, the decisionmaker must be fully informed of those measures that affect the environmental
impacts [*23] associated with the Sandy Butte location, the size and intensity of the operation (3900
acres/8200 skiers) and the project's duration (30 years). Mitigation measures must address these
decisions - they do not.
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As explained previously, in atiered or staged decision process, the preceding decision serves to guide
and limit subsequent decisions. Therefore, information on environmental impacts and mitigation
measures from preceding stages serves the same function. In the case of Early Winters, three decision
documents were prepared in earlier stages of the tiered process.

In 1968, the Winthrop Ranger District Multiple Use Plan (MUP) was completed. In 1970, this plan was
revised to indicate that winter sports activities may be included in the Early Winters area depending on
feasibility studies that were to be initiated in the near future. Also in 1970, a second plan was prepared
by the Forest Service focusing specifically on winter sports in the North Cascades.

The 1970 Winter Sports Study established three priorities for winter recreation development. First
priority, for the next ten years (1970-1980), was to develop fully existing ski areas. Second
priority [*24] was to study intensively possibilities for ski-touring, snow shoeing and ski

mountai neering. Two specific sites were proposed as alpine tour sites.

The third priority established in the 1970 Winter Sports Study was for new downhill ski areas. Three
siteswere identified, two were classified as locally important and one site, Sandy Butte, was considered
to have the necessary physical features for a site of major importance. The 1970 Study concluded that:

Time schedules for development of these three sites will depend upon demand, need, discovery of
better potentials, the success of Priority One recommendations and the results of a. . . systematic
procedure for devel oping potential winter sports sites. n5 Winter Sports Study, p. 8.

In total, thirteen potential downhill sites were analyzed. Though only operational factors were
considered, it is clear from the Sudy that programmatic (destination ski resort) and location (Sandy
Butte) decisions were made in 1970.

n5 The procedure is set forth in the 1970 Study at page 8-10 and reflects a near classic listing of the
steps taken in amulti-staged, rational decisionmaking process.

These [*25] two studies were followed in 1974 by the Joint Plan for the North Cascades Area. This
Plan, prepared by the National Park and National Forest Services, also identified the Early Winters area
as apotential downhill ski resort site. While all three of these documents were prepared or revised after
the effective date of NEPA (January 1, 1970), not one of them was subjected to any environmental
analysis. Not one met the standards of NEPA. Therefore, no subsequent stage or tier in the
decisionmaking process could rely on any prior environmental analysis, for such analysisis non-
existent.

The next planning document, the Early Winters Sports Study, was completed a decade later, in 1984. A
draft and final EIS was prepared, the adequacy of which is challenged in this proceeding. For the first
time, the environmental impacts, unavoidable adverse effects, alternatives and mitigation measures
associated with a destination recreation resort and the Sandy Butte location, are disclosed. While
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"tiered" decisionmaking may have predated the Early Winters SUP decision, tiered environmental
analysis did not.

The failure to comply with NEPA at early stages in the decisionmaking [*26] process increases the
scope of analysis and level of detail that must be expected before the issuance of a special use permit.
For example, while previous studies established that a new destination downhill ski resort was needed
and that the Sandy Butte site was the best location for such afacility, no environmental analysis has
been completed comparing the impact of a downhill ski resort with other resource uses. Further, the
environmental impacts of Sandy Butte have not been compared with those that could be expected at
other locations. n6 A fully informed decision could not be made without this information. Further,
subsequent decisions in the tiered process would be deficient unless this information is generated. The
only way to remedy this situation is to ensure that the environmental documents prepared for the SUP
cover programmatic and location decisions as well as those relating to size, intensity and duration.
Further, while deferred analysis may be appropriate in some circumstances (see Footnote 3), it must be
expressly reserved for a subsequent EIS. Here it was not. Rather, construction isrequired to beginin
two years and permit conditions focus on operational [*27] issues. The mitigation measures presented
in the Early Winters project do not match the scope and detail of the decision.

n6 Both of these areas of analysis are included in the systematic procedure described in the 1970 Sudy.
The Ninth Circuit has required analysis of alternative locations and Petitioners have not presented this
issue to the Couirt.

F. The Early Winters Mitigation Failed To Meet The Five Element Test

In atiered decisionmaking process, the failure to complete sufficient analysis at earlier stages
compounds the difficulty of decisions at later stages. This situation can be illustrated by examining the
environmental impacts of the Early Winters project on mule deer.

The 1984 Sudy discloses an unavoidable adverse impact on the mule deer population amounting to a
reduction in population of up to 15 percent, while acknowledging, however, that other agencies with
expertise (i.e. the Washington State Departments of Ecology and Game) place this estimate at 50
percent. A list of possible mitigation measuresis also identified, n7 most of which are site specific to be
incorporated in project layout and design. Thisfocus on site planning [*28] is entirely understandable
since it isthe next decision in the tiered process. However, to focus on site design means that
significant mitigation measures that would have normally been identified at an earlier programmatic or
location phase - perhaps the only ones that can significantly reduce the impact of the decisions - are
given only very general treatment.

n7 The 1984 Sudy, pp. 16-17 lists site specific measures concluding that the exact measures used
cannot be determined until a Master Plan isreviewed. Thislisting isin the mitigation section of the
Study. Further back in the document at pp. 77-78, off-site measures are identified but never referenced
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in the summary.

Concern regarding the environmental impact of ski area development on mule deer population is not
unique to Early Winters. Previously, the U.S. Forest Service was faced with thisissue in the proposed
development of the Mineral King Ski Areain the Sierra Nevada Mountainsin California. n8

n8 Mineral King was the subject of litigation in Serra Club v. Morton, 405 US 345, 92 S. Ct. 1361
(1971). After subsequent decisions by the District Court, the project has not built and agency
jurisdiction was been transferred from the Forest Service to the National Parks Service. Mineral King is
instructive however because it isvery similar in size and scale to the Early Winters proposal and
involves similar impacts. [*29]

To better understand the environmental impact and mitigation measures relating to mule deer, the
Forest Service commissioned research studies which were completed in 1978. n9 The Study indicates
the single most effective mitigation measure is to reduce the scale of development. n10 Land
acquisition, winter range management, and improvement to migratory summer range were some of the
other measuresidentified. n11 All have there own environmental consequences, and differing levels of
effectiveness and feasibility. Possibly, the cost and impact of these measures, if considered at an earlier
stage in the tiered process, might have led the Regional Forester to have selected another location; or
reduced the size of the project; or selected an alternative involving fewer skiers; or shortened the
duration of the approval; or some combination of the above. All we know for sureis that the Forest
Service did not disclose its own research and that none of these options have been reserved for
consideration at later stages of the decision process. n12 The mitigation measures presented in the Early
Winters project do not meet the five element test proposed by this Amicus.

n9 See generally Cornell, et al., pp. 474-480.
n10 Ibid, p. 479
nl1l Ibid, pp. 477-479

n12 The terms and conditions of the SUP provide no authority for the Forest Supervisor or the Regional
Forester to require any change due to the environmental impact of the project on mule deer. Arguably,
only conditions 48, 50, 53 and 76 even relate to possible environmental impacts. The Record of
Decision does identify three off-site mitigation measures intended to alter the project's impact on mule
deer. However, effectiveness, impact, feasibility and implementation are not addressed. Further, none
are linked in any way to the approval of the project. [*30]

CONCLUSION
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For all of the foregoing reasons, the judgment of the Court of Appeals should be affirmed.
Respectfully Submitted

Stephen C. Kelly * Keith W. Dearborn, Alison Moss, FERGUSON & BURDELL **, 2900 One Union
Square, Seattle, WA 98101

* Counsel of Record
** Attorneys for Amicus Curiae

Gary Pivo, PHD, Assistant Professor, Karen Glatzel, Rocky Piro, Doctoral Students, UNIVERSITY OF
WASHINGTON, Department of Urban Planning and Design, Seattle, WA 98195

November 1988
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